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[B—176602]

Pay—Retired—Re-Retirement—Recomputation of Retired Pay—
Cost-of-Living Increases
Members of the uniformed services initially retired on or before October 1, 1967,
with retired or retainer pay based on the basic pay rates prescribed in Public Law
$2—12, effective October 1, 1971, who are recalled to active duty and upon re-
lease from that duty become eligible to the recomputation of their retired or re-
tainer pay pursuant to 10 U.S.C. 1402(a), are within the purview of 10 U.S.C.
1401a(e) and entitled to an adjustment of such pay to reflect changes in the Con-
sumer Price Index, for under the literal terms of section 1401a (e) the pay of
the members may not be less than it would have been had they become entitled to
retired or retainer pay on September 30, 1971, the effective date of Public Law
92--129, in view of the intended purpose of 10 U.S.C. 1401a to treat members as
equal as possible in matters involving Consumer Price Index adjustments and,
therefore, it would be inconsistent to limit application of section 141a(e)
"saved pay" provisions to initial retirement formulas only.

To the Secretary of Defense, February 2, 1973:
Further reference is made to a letter dated July 21, 1972, from the

Assistant Secretary of Defense (Comptroller) requesting a decision as
to whether the provisions of 10 U.S. Code 1401a(e) are applicable to
members, initially retired on or after October 1, 1967, who are recalled
to active duty and upon release from that duty become entitled to re-
compute their retired pay under the provisions of 10 U.S.C. 1402(a).
A copy of the Department of Defense Military Pay and Allowance
Committee Action No. 465 setting forth and discussing the question
was attached.

The question presented is as follows:
Are the provisions of section 1401a(e), title 10, United States Code, applicable

to members, initially retired on or after 1 October 1967, who become entitled
to recomputation of retired or retainer pay under section 1402(a) of that title?

Subsection (a) of section 1402, Title 10, U.S. Code, authorizes recom-
putation of retired or retainer pay for members who serve on active
duty (other than for training), after becoming entitled to retired or
retainer pay. The second sentence of footnote 1 to that subsection pro-
vides that such a member who has been entitled to basic pay for a con-
tinuous period of at least 2 years at the time of his release from active
duty, but who has not been entitled to receive basic pay under the rates
of basic pay iii effect upon that release from active duty, for a continu-
ous period of at least 2 years, may have his retired or retainer pay
recomputed imder the rates of basic pay replaced by those in effect
upon release from active duty.

The discussion in the Committee Action states that under the literal
terms of subsection 1401a (e), the retired or retainer pay of a member
retired on or after October 1, 1967, whose pay is based on the basic
pay rates prescribed in Public Law 92—129, 85 Stat. 348, effective
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October 1, 1971, may not be less than it would have been had he become
entitled to retired or retainer pay on Steptember 30, 1971, the day be-
fore the effective date of Public Law 92—129. As pointed out in the
discussion, subsection 1401a (e) makes no distinction as to whether
the retired or retainer pay is based on those basic pay rates by virtue
of an initial retirement or whether it is based on those rates through
the operation of section 1402(a).

For comparison purposes, the Committee Action points out that
members who were, initially retired on or after June 1, 1971, but before
October 1, 1971, whose retired or retainer pay was computed under
the basic pay rates then in effect (Executive Order 11577, effective
January 1, 1971), became entitled to a 0.6 percent increase (this ad-
justment became effective Juite 1, 1971, and represents the percent by
which the base index of March 1971 exceeded the. Consumer Price
Index for December 1970) under 10 F.S.C. 1401a (d). The entitlement
to this 0.6 percent increase, however, terminated on October 1, 1971, the
effective date of new basic pay rates i)rescribed by Public Law 92-129.

It was further pointed out that members who were initially retired
on or after October 1, 1971, but before January 1, 1972, whose retired
or retainer pay was computed under basic pay rates prescribed by
Public Law 92—129, but whose basic pay rates were not actually in-
creased thereby, were entitled to receive the 0.6 percent partial OPT
increase in retired or retainer pay by virtue of the provisions of 10
F.S.C. 1401a(e).

The discussion concludes by saying that since a member retiring
on September 30, 1971, is entitled to receive a 0.6 percent partial OPT
increase in such pay and to a full increase at the next OPT adjust.ment
the view is expressed that a member whose. retired or retainer pay is
recomputed tinder section 1402(a) and based on Public Law 92 -129
basic pay rates, would also be entitled to those increases. In support of
the, view that the provisions of subsection 1401a (e) of Title 10 should
be applicable to section 1402(a) members, the Committee Action eits
50 Comnp. Gen. 232 (1970).

Subsection (e) of section 1401a. of Title 10, LS. Code, provides in
pertinent part:

(e) Notwithstanding subsections (c) and (d), the adjusted retired pay or
retainer pay of a member or former member of an armed force retired on or
after October 1, 1967, may not be less than it would have been had he become
entitled to retired pay or retainer pay * * on the day before the effective
(late of the rates of monthly basic pay on which his retired pay or retainer pay
is based.

Tn 51 Comp. Gen. 384 (1971), where we cited with approval 50
(1omnp. Gen. 232 (1970), we took the position that 10 F.S.C. 1401a(e)
presei-es ent.itleiiieiit to a member, initially retired on or after Octo-
ber 1, 1971 (but no later than I)ecember 31, 1971), whose retired pay
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is computed based on the basic pay rates prescribed in Public Law
92—129, to an amount not less than he would have been entitled to
receive as adjusted retired pay had he retired on September 30, 1971,
the day before the effective date of the then new basic pay rates. It
was also said in that decision that:
Since it has been determined that the rates of basic pay prescribed in Public
Law 92—129 are the applicable rates for the purpose of adjusted retired pay
under 10 U.S.C. 1401a for members who retire on or after October 1, 1971, and
since members covered by 10 U.S.C. 1402 (a) a entitled to a partial CPI
adjustment under 10 U.S.C. 1401a(c) and (d) (see 50 Comp. Gen. 232 (1970)),
it would be inconsistent to adopt a different rule in recomputing retired or
retainer pay for section 1402(a) members. It is our view that for the purposes
of the first sentence of footnote 1 the starting date is October 1, 1971. For pur-
poses of the second sentence of the footnote the basic pay rates prescribed by
Public Law 92—129 are the rates in effect at the time of release (on or after
October 1, 1971) and the rates prescribed by Executive Order 11577 effeetive
January 1, 1971, are the rates replaced.

Thus, in the case of a member, initially retired on or after October 1,
1967, recalled to active duty and released from such duty on or after
October 1, 1971, but before January 1, 1972, whose retired pay is
recomputed under the formula of section 1402 (ii) and the second
sentence of footnote 1, such retired pay would be based on the basic
pay rates which became effective January 1, 1971 (Executive Order
11577). Additionally, such a member would be entitled to have his
retired pay increased by the 0.6 percent partial CPI adjustment which
became effective June 1, 1971 (method b computation, 50 Comp. Gen.
232 (1970)), upon that release from 'active duty.

In light of the holding in 50 Comp. Gen. 232 and 51 id. 384, cited
above, and the intended purpose of 10 U.S.C. 1401a to treat members
as equal as possible iii matters involving Consumer Price Index ad-
j ustments, it is our view that it would be inconsistent to limit applica-
tion of subsection 1401a(e) "saved pay" provisions to initial retire-
ment formulas only. It follows that the provisions of subsection
1401a (e) are applicable to members retired on or after October 1,
1967, and who thereafter become entitled to recomputation of retired
or retainer pay under section 1402(a) of Title 10.

Accordingly, the question is answered in the affirmative.

(B—133972]

National Guard—Civilian Employees—Technicians—Training
Duty as Guardsman—Compensation and Leave Status
A National Guard technician employed under 32 U.S.C. 709, who upon comple-
tion of a civilian workday departs for 2 weeks full-time training duty as a
National Guardsman for a course 'of instruction pursuant to 32 U.S.C. 505, and
returns home in a military travel status shortly after midnight, reporting to
his civilian position the same day, is entitled to civilian pay without charge to
military or civilian leave for the day of departure since the civilian duties were
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performed by the member before he became subject to military control and the
performance of military duties, and to civilian compensation for the day he
reported back to his civilian position at which time he no longer was subject to
military control, and entitlement to military pay incident to the return travel
from training is not incompatible to the performance of civilian duties or pay
mont therefor after termination of active military training duty.

Leaves of Absence—Civilians on Military Duty—Leave, Etc., Status
A National Guard technician who became subject to military control upon
reporting for full-time training duty to a National Guard School for recruiters
pursuant to 32 t.S.('. 504 after completion of a civilian workday is entitled
under the principle in 49 Comp. Gen. 233 to civilian pay without charge to leave
for the (lay of reporting, even though he may be entitled to military iay for that
day. however, since the full-time training duty is active duty under 37 U.S.C.
204(d), which is incompatible with civilian service, there is no entitlement ,lii(ler
the rule in 37 Comp. Gen. 255 to civilian pay without charge to tin' apl)ropriute
leave-—military, annual, or LWOP—for the days subsequent to coming under
military control, even though the duties of the military assignment were ti(1i
that the member was able to perform civilian duty on those days,

Pay—Double—Active Duty and Civilian Employment—Reimburse-
ment Status
A National Guard technician who after 4 hours of civilian duty takes 4 hours of
annual leave in order to perform military recruiting under orders issued pursuant
to 32 U.S.C. 505 may receive 4 hours civilian pay and 4 hours annual leave as well
as any military compensation which accrues under his orders since civilian corn—
pensation may l)e paid for the time worked prior to reporting for military duty.
and it reservist or member of the National Guard may be placed on leave, includ-
ing annual leave, while performing active or full-time training duty, and if the
technician wishes to charge his absence to allowable military leave the charge
must be for 1 day as there is no authority for charging military leave in incre-
ments of less than 1 day. Since the incompatibility rule should not prevent the
charging of less than a full 8 hours of annual leave when a civilian employee
performs services for a part of a day before becoming subject to military control,
B 152908, T)eeember 17, 1963, is modified.

Compensation—Double-Civilians on Military Duty—National
Guard Technicians
A National Guard technician who for a period of 5 days performs 4 hours of
civilian duty each day followed by active military duty as part of the year
around training authorized under 32 U.S.C. 503, defined as "training perfornied
from time to time throughout the calendar year in varying increments as con-
trasted to 15 consecutive days," is entitled to civilian pay without charge to
leave for tile 4 hours worked in a civilian capacity on the (lay lie reported for
military duty, with a charge of 4 hours annual leave or a full day of military
leave for tile 4 remaining hours of the civilian duty day. In order for the tech-
nician to receive compensation from both the civilian and military sources, 8
hours of annual leave or a full day of military leave is chargeable for the balance
of the 5-day period, since no additional pay would result for tile part-time per-
fornlance of civilian duties without a charge to leave.

To the Secretary of Defense, February 5, 1973:
We refer to the letter dated July 10, 1972, of the Chief, National

Guard Bureau, 1)epartments of the Army and Air Force, reference
NGB—TNS, requesting our decision with regard to the pay ent-itle
nlent of National Guard Technicians in severn] situations when both
civilian duties and active duty with the ationa1 Guard ate performed
in one day.
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As indicated in the submission we held in the final paragraph of
49 Comp. Gen. 233 at 243 (1969), that a civilian employee who is
called to active military duty with his National Guard or Military
Reserve unit after he has completed his civilian duties for the day may
receive both civilian and military pay for that day without a charge
to leave in the civilian position. That case involved military duty for
law enforcement and the military leave provisions covered by 5 U.S.
Code 6323(c). The question of whether the member's civilian pay
should be reduced by the amount of his military pay under the provi-
sions of 5 U.S.C. 5519 was also considered. It was held that reduction
of civilian pay was not required because the employee/member had not
been excused from his civilian duties in order to perform military
duty nor had he become subject to military control at the time he per-
formed his civilian duties. The questions now presented by the Chief,
National Guard Bureau involve active duty military training (for
which they are entitled to military leave under 5 U.S.C. 6323(a))
performed by civilian technicians of the National Guard and not duty
to assist in law enforcement. The view is expressed that the same prin-
ciples should apply to any full-time training duty or active duty on a
day during which the employee had performed all of the duties of his
civilian employment.

The first case presented and the questions concerning it are as
follows:
A National Guard Technician employed under 32 U.S.C. 709 completes his ci-
vilian work day at 1700 hours,. 1 July, in Sacramento, California. By Special
Orders dated 28 June, he has beep ordered to two weeks Full Time Training
Duty (FTTD), as a. National Guardsman, to be performed at a course of instruc-
tion at Fort Eustis, Virginia, under authority 32 U.S.C. 5oi. Reporting time at
Fort Eustis is specified as 0800 hours, 2 July. He departs his home in military
travel status at 1930 hours, 1 July, performs his period of FTTD and returns to
his home in military travel status, arriving at 0130 hours, 16 July and reports to
work at his civilian job at OSOO hours the same day.

Question #1—Is the technician entitled to both civilian and military pay for
1 July since he had completed his civilian workday prior to entering military
status?

Question #2—Is the technician entitled to both civilian and military pay for
16 July since he had completed his military training prior to 0800 hours and he
further reported to his civilian job and worked his scheduled tour of duty?

Question #3—Provided questions one and two are negative, should he have
been charged appropriate leave (military, annual, LWOP) on 1 and 16 July,
even though he worked his civilian tour of duty on 1)0th days involved?

The National Guard Technician involved in this case would be en-
titled to civilian pay without charge to leave (military or annual) for
July 1 since he performed his civilian duties before he became subject
to military control and performed duties incident to his military status.
Having completed all the military training duties required in his or-
ders he was no longer subject to military control at the time he re-
ported for civilian duty on July 16. The fact that he may have been
entitled to military pay for that day for the reason that his return
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travel from training was not completed until 1 :30 a.m. is not considered
incompatible withì the performance of his civilian duties or the pay-
ment of civilian compensation for actual work performed after termi-
nation of his active military training duty. Questions 1 and 2 are.
answered in the affirmative making an answer to Question 3 unnec-
essary.

The second case and related questions are as follows:
A National Guard School for Recruiters is to be held during the period 1 to 3
March, from 1800 to 2300 hours each day. 32 U.S.C. i04 is cited as the training
authority and the member attending the school vill be in military status (full
time training duty) and entitled to military pay. He also works his customary
8 hours on each day in his civilian status, from 0800 to 1700 hours.

Question #1—Is the technician entitled to both civilian and military pay for
1, 2, and 3 March since he had completed his civilian workday Prior to entering
military status?

Question #2—Should he be charged appropriate leave (military, annual,
LWOP) on each day in question, even though he worked his civilian tour of duty
on each day involved?

If the member did not begin training or otherwise become subject to
military control on March 1 until after he had perfornied all his civilian
duties for that day he is entitled under the principle stated in 4)
Comp. (jen. 933 to civilian pay without charge to leave even though
he may have been entitled to military pay for that day. however, full-
time training duty as a ineniber of the National Guard is defined as
active duty in 37 U.S.C. 204(d). The decision in 49 Comp. Gen. 233
at 243 as discussed above did not totally invalidate, the long established
rule as discussed in 37 Comp. Gen. 255 (1957) that active military duty
is incompatible with civilian service although it did modify that rule
to the extent that civilian services are performed before the individual
first reports for military duty. Since the technician in this example
was on active military duty for training from 6 p.m. March 1 until
11 P." March 3 he is iiot. entitled to civilian pay withoit charge to
leave for March 9 and 3 even though the duties of his military assign-
inent. were such that he was able to perform his civilian duties on those
days. In summary, the tecimician may be paid both civilian and mili-
tary pay for March 1 without charge to leave but he must be charged
leave (military, annual, LWOP) for March 2 and 3. Your questions
are answered accordingly.

The third case and the questions presented are as follows:
A National Guard Technician works at hi civilian job from 0800 until 1200
hours and then takes Annual Leave for the balance of the day. He is in receipt of
Special Orders authorizing ETTI) under 32 U.S.C. for recruititig l)UFPO5S on
the same day. He lroceeds to a High School at 1400 hours where he performs
recruiting activities and returns home at 184i hours.

Question #1——Is the technician entitled to both civilian and military pay since
he had completed four hours of hi regular civilian tour of duty and was granted
4 hours of annual leave for the remainder of the civilian work day?

Question #2—If the technician applied for military leave to which he was
entitled, would he have been charged with S hours or 4 hours, since lie had eozii—
pleted four hours of civilian work tour before entering military status?
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A technician properly ordered to full-time training duty may re-
ceive civilian pay for time worked in his civilian capacity prior to the
time he became subject to military control through reporting for mili-
tary duty. See answers to Cases 1 and 2. Further, a Reserve or member
of the National Guard may be placed on leave including annual leave
from his civilian position while performing active military duty or
full-time training duty. Specifically the technician in this case may
receive civilian pay for 4 hours based on time actually worked and 4
hours annual leave as well as any military compensation which accrues
under the special orders applicable. However, there is no authority for
charging military leave in increments of less than one day. B—165619,
December 31, 1968, copy enclosed. Accordingly, if the technician wishes
to charge his absence to allowable military leave the charge must be
for one of the allowable 15 days.

We recognize that this holding is contrary to the rule stated in
B—152908, December 17, 19G3, in which an employee who began to
serve a period of active military duty after he had worked 6 hours in
his civilian position was required to be charged leave, annual or mili-
tary, for the full day. However, on reconsideration of the matter and
in view of 49 Comp. Gen. 233 (1969), we believe that the better view
is that the incompatibility rule should not prevent the charging of
less than a full 8 hours of annual leave when an employee has ren-
dered services for a part of such day before becoming subject to mili-
tary control. The decision 13—152908, December 17, 1963, is modified
accordingly. The same may not be said for military leave under 5
U.S.C. 6323 (a) since that leave is not susceptible of charging in
amounts less than full days.

The fourth case and related questions are as follows:
A National Guard Technician is ordered to perform military duty as part of
the Year-Round Annual Training under section 503 of title 32 United States
Code for 5 days, from 20—24 March, Monday thru Friday. The Annual Training
has been scheduled to provide a military duty day from 1300 to 2200 hours each
day and will be performed in the Immediate vicinity of the technician's work
station. The technician performs technician duties each day from 0800 to 1200
hours and then performs the military duties from 1300 to 2200 hours each day.
He applies for and is granted 4 hours of annual leave from 1300 to 1700 hours
each day.

Question #1—Is the technician entitled to both civilian and military pay since
he completed four hours of his civilian tour of duty and was granted 4 hourl
annual leave for the remainder of each civilian work day involved?

Question #2—If the technician applied for military leave to which he was
entitled, would he have been charged with 8 hours or 4 hours of military leave,
since he worked 4 hours each day in a civilian status?

Question #3—Should the technician be allowed to perform civilian work on
any of the work days involved since he is on five continuous days of military
duty, even though his military tour of duty does not begin until 1300 hours each
day?

Tinder the provisions of NGR 350—1, paragraph 3d, "Year around
training" is defined as training performed from time to time through-
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out the calendar year in varying increments as contrasted to 15 con-
secutive days. Technicians performing such training (lilty tire ap-
parently on active duty for the full period of tune involved. &e 37
U.S.C. 204(d). In that situation entitlement to civilian pay without
charge to leave would terminate when the technician first reports for
military duty and such entitlement would not be restored until his
period of training was completed. In the case presented we believe that
the technician should be allowed civilian it without charge to leave
for the 4 hours lie worked in his civilian capacity on March 20 before
reporting for military duty. However, annual leave (4 hours) or mili-
tary leave (full day) would be chargeable for the remaining 4 hours
that day and 8 hours of annual leave or a full day of military leave
on each day March 21 through 24 in order for the technician to receive
compensation from both sources. This is consistent with the answers
in the third case presented.

'We are aware of nothing which would prevent a technician from
perforniing part of his civilian duties while on active military duty
if such performance was appropriate in view of his military training
requirements. Ilowever, such performance would not result in tt(l(li-
tional pay without the charging of leave as indicated above. The pies-
tions are answered accordingly.

(B—167015]

Contracts—Payments—-Progress——Suspension—Equal Opportu-
nity Program Compliance
Although the suspension of progress payments for violations of the standard
Equal Opportunity clause in a contract is a sanction which is authorized by see-
tion209(a) (5) of Executive Order 11246, under the regulations of the 1)epart-
mont of Labor the final decision for invoking the sanctions referred to in 41 ('FR
60-1.24(c) (3) is for determination only after the contractor has been afforded
an opportunity for a hearing. Furthermore, even though a contractor's compli-
ance or noncompliance with the Equal Opportunity clause is a question of fact,
41 CFR 60—1.1 specifically excludes equal opportunity matters from (ieternhina-
tion under the I)isputes clause, and the determination responsibility therefore
vests in the Contract Compliance Officer or other officials regularly involved in
equal opportunity programs. Thus, a contractor's compliance posture is for con-
sideration under the regulations and not the Progress Ptiynient clause and prog-
ress payments may not be suspended without a hearing.

To the Acting Director, Office of Federal Contract Compliance,
February 5, 1973:

Reference is made to your letter of September 25, 1972, regarding
sanctions against contractors in case of nonconipliance with Executive
Order 11246, as amended.

You state that the principal sanctions presently available are con-
tract cancellation and debarment, but you are now considering the
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withholding of "progress payments" during the performance of a con-
tract subject to the Executive order, whenever the contract involved
includes provisions for progress payments and there appears to be a
violation of the order. You advise that such progress payments would
be withheld until such time as the violation is cured, and that the con-
tractor would not have the right to request a formal hearing regarding
the propriety of the suspension of his progress payments.

You point out that 41 CFR 60—1.1 precludes resort to the contract's
"Disputes" clause procedures concerning disputes relative to a con-
tractor's compliance with his obligations under the Equal Opportmity
clause, but that the contractor niay be notified of the proposed suspen-
sion by a show cause notice allowing him 30 days "to be heard" on the
matter. Continued noncompliance would precipitate a notice of pro-
posed debarment and contract cancellation allowing the contractor an
opportunity for a full hearing at that time.

You express your belief that the proposed procedure for suspending
progress payments, when a contractor is considered to be in violation
of the Equal Opportunity clause, is authorized by Executive Order
11246, and is consistent with Federal procurenient law principles.
Regarding the latter contention, you note that paragraph (c) of the
standard Progress Payment clauses provides for suspension of prog-
ress payments upon a finding by the contracting officers that the con-
tractor has breached a material requirement of the contract, and you
indicate that a revision of those clauses is not required for equal op-
portunity suspensions of progress payments. You suggest that all that
is needed is that contracting officers be instructed by their agency head
to consider compliance with the Equal Opportimity clause in deter-
Illining a contractor's entitlement to progress paynients. You ask for
our comments regarding the proposed procedures.

We agree with your position that the suspension of a contractor's
progress l)aYmeIIts for violations of the standard Equal Opportunity
clause of his contract is a sanction which is authorized by section
209(a) (5) of Executive Order 11246. This portion of the order per-
mits, among other things, suspension of a contract, or a portion thereof,
in accordance with such rules, regulations or orders as the Secretary
of Labor may issue or adopt, for failure of the contractor to comply
with the noiidiscriniination provisions of the contract. Pursuant to
your Department's regulation which is set out at 41 CFR 60—1.24(c)
(3), the Director, Office of Federal Contract Compliance, or the agency
head with the approval of the I)irector, may impose such sanctions
as are authorized by the order. Thesc sanctions, as indicated above,
include the suspension of a "portion" of a contract, and it is our
opinion that the progress payment provisions of a contract fall within
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that terminology. However, the same regulation oniy permits such
a sanction "If the final decision reached in accordance. with the provi-
sions of section 60—1.26 is that a violation of the equal opportunity
clause has taken place."

Section 60-1.26 pertains to conducting either an informal or formal
hearing for determining the compliance posture of a contractor with
the terms of the Equal Opportunity clause of his contract. While
section 60—1.26 does not specifically refer to orders for suspension of
a portion of a contract, it seems clear that the regulations conteniplate
that theY final decision for invoking the sanctions referred to in sect-ion
60—1.24(c) (3) will be rendered only after the contractor has been
afforded an o)portunity for a hearing. Although you state that under
section 60—1.28 the contractor may be notified of the proposed suspen-
sion of progress payments by a show cause notice allowing the. con-
tractor 30 days "to be heard" on the matter, there appears to be no
basis for imposing sanctions without a hearing so long as the contractor
makes a timely response to the above cause order. Thus, it is our view
that the present regulations of the I)epartment of Labor implementing
Executive Order 11246 do not authorize, without a hearing, the sus-
pension of a contractor's progress payments for an indicated violation
of the. Equal Opportunity clause of his contract. Further, it is our
opinion that a right to a hearing, prior to imposition of such a sanc-
tion, is conferred upon a contractor by the. provisions of the regulations
and by thxe inclusion of such regulations by reference thereto in para-
graph 6 of the Equal Opportunity clause of his contract.

Concerning the suspension of progress payments under the provi-
sions of paragraph (c) of the standard Progress Payment clauses, 41
CFR 1—30.510--i (a) (as distinguished from imposition of a sanction
under the Equal Opportunity clause), this paragra)iI permits the
contracting officer to suspend progress payments whenever he finds,
upon substantial evidence, that theY contractor has failed to comply with
any material requirement of the contract. A contractor's compliance
Or noncompliance with material requirements of the Equal Oppor-
tiuiity clause of his contract would appear to be. a quest-ion of fact,
and the Disputes clause in Government contracts provides that any
dispute concerning a question of fact arising under the. contract which
is not disposed of by agreement shall be decided by the contracting
officer. The 1)isputes clause, also provides for the appeal of such a deci-
sion to the head of the agency, and for the resolution of the apl)eal
liv the head of the agency, or his duly aut.hioiized representative for the
(letelmination of such appeals, generally, the agency's Board of Con-
tract Appeals. There is no indication in the standard Progress Pay--
inent- clauses that the usual procedures for resolving factual disputes
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are not for application to the decisions made by th contracting officer
under paragraph (c) of those clauses.

however, as pointed out in your letter of September 25, disputes
concerning a contractor's compliance with his obligations under the
Equal Opportunity clause of his contract are not resolved under the
I)isputes clause procedures, since 41 CFR 60—1.1specifically states that
"The procedures set forth in the regulations in this part govern all
disputes relative to a contractor's compliance with his obligations
under the Equal Opportunity clause regardless of whether or not
his contract contains a 'Disputes' clause." The procedures in that part
(60—1) do not indicate that reviews, findings and decisions concerning
whether a contractor is in compliance with his obligations under the
Equal Opportunity clause are to be made by the contracting officer.
Instead, such responsibilities seem to be vested in the Contract Com-
pliance Officer or other officials regularly involved in equal opportunity
programs. Thus, since the regulations do not appear to contemplate
that the contracting officer is to make factual findings and decisions
regarding a contractor's equal opportunity compliance posture; since
paragraph (c) of the standard Progress Payment clauses pertains only
to findings and decisions by the contracting officer; and since 41 CFR
60—1.1 specifically excludes equal opportunity matters from determina-
tion under the Disputes clause, it is our view that the contractor is
entitled to have his compliance posture decided under the procedures
and by the personnel designated in the regulations, rather than by
the contracting officer under the provisions of the Progress Payment
clause.

In view of the foregoing, we conclude that, in the absence of ap-
propriat amendments to your Department's regulations (and the
resulting contract provisions), progress I)ayments may not' properly
be suspended, without. a hearing, for noncompliance by the contractor
with his obligations under the Equal Opportunity clause of his
contract.

We will, of course, be glad to discuss or consider your further com-
ments or suggestions in the matter.

(B—174)46]

Transportation—Household Effects—Limitation on Definition of
Term
The term "baggage and household effects" used in 37 U.S.C. 406 to authorize
transportation incident to a temporary or permanent station change for a
member of the uniformed services and in the implementing .Toint Travel Regu-
lations, paragraph M8000—Z, a term that does not lend itself to precise definition
and which has been interpreted to mean in its ordinary and common usage as
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referring.to particular kinds of personal property associated with the home and
person, may not he redefined to include all personal property associated with
the home and person which will be accepted and shipped by a carrier at the
rates established in the appropriate taris for household goods on the basis
of the risk involved in shipping items not covered by regulation since the risk
is the responsibility of the owner who may l)UrChaSe insurance if he desires
greater coverage than normally l)rOVide(l by the carrier.

To the Secretary of the Navy, February 5, 1973:
We again refer to letter of 1)ecember 9, 1971, from the Assistant

Secretary of the Navy (Manpower and Reserve Affairs), requesting
a decision whether the terni "household goods" as defined in l)t1t
graph M8000--2 of the Joint Travel Regulations may be redefined to
include all personal property associated with the home and peim
which will be accepted and shipped by a carrier at the rates established
in the appropriate tariffs for household goods. The request was
assigned Control No. PDTATAC No. 71—59 by the Per T)iem, Travel
and Transportation Allowance Conimittee.

The Assistant Secretary mentions that 7 1.S. Code 406(b) proW
vide.s that in connection with a change of temporary or l)eimaIIelit
station a member is entitled to transportation (including packing,
crating, (lray:ge, temporary storage. and unpacking) of baggage and
household effects, or reimbursement therefor, within such weight
allowances as are pi'escnbed by the Secretaries concerned, without
regard to the comparative costs of the various modes of transportation.
lie says that subsection (c) of that section provides that the allowances
and transportation authorized by subsection (b) are subject to such
conditions and limitations, for such grades, ranks and ratings, an(l to
and from such places as prescribed by the Secretaries concerned.

The Assistant Secretary points out that section 406 contains no
definition of "baggage and household effects," and that the hearings
which preceded the enactment of the statute furnish no clue as to the
s1)ecific items to be included in that term. As a result, the cleIinitioii
of "household goods" in the Joint Travel Regulations has been
amended froni time to time as a result of decisions of this Office to
include or exclude certain items.

The Assistant Secretary says it has been ascertained that a number
of items which normally would not be considered as "household
goods," such as a dog exercise pen consisting of sections of fencing
and snowmobiles will be accepted and shipped by carriers at the tariff
rates established for household goods. lie also says that by excluding
certain items from being considered as "household goods" a member
may have, no recourse, when such an item is accepted and shipped by
the carrier and the, item is damaged, lost, or stolen while in transit. lie
further says that the proposed revision of the definjtion of "house
hold goods" in the Joint Travel Regulations would reduce consider
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ably the need to obtain an advance decision from this Office whether
an item can or cannot be considered as "household goods."

"Baggage and household effects" are general terms, not lending
themselves to precise definition. The terms vary in scope depending
upon the context in which they are used. It has been our view, how-
ever, that in ordinary and usual usage, they refer to particular kinds
of personal property associated withì the home and person. As gen-
erally understood, the term "household goods" refers to furniture and
furnishings or equipment used in and about a place of residence for
the comfort and accommodation of the members of a family. Thus,
notwithstanding the lack of preciseness of the term, it has long been
considered that various items, such as boats, airplanes and house-
trailers do not come within its scope. 44 Comp. Gen. 65 (1964). In
conformity with that concept paragraph M8000—2 of the Joint Travel
Regulations is as follows:

HOUSEHOLD GOODS. The term "household goods," as used in this volume,
means furniture and furnishings or equipment, clothing, baggage, personal
effects, professional books, papers, and equipment under the conditions described
in subpar. 3, and all other personal property associated with the home and person.
Also included are spare parts for a privately owned motor vehicle (extra tires
and wheels, tire chains, tools, battery chargers, accessories, etc.). The term
"household goods" does not include the following:

1. personal baggage when carried free on tickets;
2. privately owned motor vehicle (for overseas shipment see Chapter 11)
3. trailers, with or without other property;
4. boats;
5. wines and/or liquors;
6. animals not required in the performance of official duties;
7. birds;
8. groceries and provisions other than those for consumption by the iiiem-

ber and his immediate family;
9. articles of household goods acquired subsequent to the effective (late of

permanent change-of-station orders except when l)Urchased in the United
States for shipment to a duty station outside the United States with the
approval of the appropriate authority of the Service concerned, or when
they are bona fide replacements of articles which have become inadequate,
worn out, broken, or unserviceable on or after the effective date of orders
but prior to the date of release of the bulk of household goods to the trans-
.portation officer or carrier for shipment;

10. articles intended directly or indirectly for persons other than the
member and his immediate family, or articles for sale.

WThile the ocean shipment of motor vehicles has been authorized by
law, the Congress has not otherwise authorized their movement from
station to station. It is noted that automobiles and motor vehicles in-
cluding snowmobiles are also specifically excluded from shipment as
household effects of I)epartment of 1)efense civilian employees. Para-
graph C1100, Volume 2, Joint Travel Regulations. Also, a separate
allowance is authorized by law for the movement of trailers. 37
U.S.C. 409.

We do not believe, the possibility that the member would have no
recourse when an item long excluded from "household goods" is
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ship1)ed and is damaged, lost, or stolen while in transit is a valid reason
for revision of the regulations to include such items. The risk involved
in shi)p1ng itenis not covered by the regulations is the responsibility
of the owner. Presumably he may purchase insurance if he desires
greater coverage than normally provided by the carrier.

It is noted that the complete lists of excluded items in paragraph
01100, Volume 2, Joint Travel Regulations, and in section 1.21i, Office
of Management and Budget Circular 1—56, Revised, August 17, 1971
(for civilian employees) , closely pirmil1el the exclusions in paragra)h
M8000—'2 of the Joint Travel Regulations, quoted above. Thus, the
regulatory definitions of the respective terms "baggage and hiOusehlOl(l
effects," "furniture and household and personal effects" and "house-
hold goods and personal effects" as used in the various acts coverilig
shipment of "personal property" for Government persoiin'l have
recognize(l, on the basis of a series of specific determinations over the
years, that. certain items should be excluded.

In view of the small number of requests we have received in recent
years for advance decisions as to whether certain items may be shipped
at Government expense, it would seem that the definitions have iiot
generated either undue hardship or significant administrative prob-
lems. Additionally, the record before us does not support a finding
that a sufficient in-depth review of the excluded items and the results
flowing from adoption of the suggested broader definition of "house-
hold goods' has been made so as to justify a modification at this time.
however, we recognize that this area is one in which the findings iii t
study thereof may present a basis in support of modifications to the
existing definitions. We therefore suggest that your agency give con-
sideration to a more detailed review of this matter, perhaps looking to
a cooperative undertaking with the General Services Administration,
the I)epartment of State and our Office.

Accordingly, the question I)resentedI is answered in the negative.

(13—176287]

Pay—Active Duty—Grade or Rank—Orders Reissued

A graduate from an Army nursing school on May 28, 1971, discharged from his
enlisted E—3 status effective August 2, 1971, to accept the commission of second
lieutenant on August 3. 1971, who was not granted ordinary leave, did not re
unest excess leave, and was not in an absent without leave status for the period
he was at home following his commission and compliance with active (luty or(lers
dated November 1, 1971—August 12. 1971, orders not having been received <Ii(l
not become entitled to active duty pay and allowances as a second lieutenant
until the date of necessary compliance with the November 1, 1971, orders. 110w-
ever, the member may retain time pay and allowances he drew as a private first
class E—3 for the period May 29 to October 31, 1971, since participants in the
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Army Student Nurse Program are retained on active duty for the usually short
period between graduation and commissioned service, and the member told to
remain at home considered himself on active duty.

To Major John T. Donohue, Department of the Army, February 5,
1973:

Further reference is made to your letter dated April 10, 1972,
MEDEW—CF, forwarded to this Office by letter of the Office of the
Comptroller of the Army dated June 16, 1972, DACA—FIS—PP, re-
questing a decision as to the entitlcment of Second Lieutenant Philip H.
Runyon, 443—50—0854, USAR, to active duty pay and allowances in
the grade of private first class, E—3, during the period May 29 to Au-
gust 2, 1971, and as a second lieutenant, 0—1, from August 3 to Oc-
tober 31, 1971, subsequent to his graduation from nursing school on
May 28, 1971. The request has been assigned control number DO—A--
1160 by the Department of Defense Military Pay and Allowance
Committee.

By Special Orders number 795, dated September 28, 1970, issued
by the Armed Forces Examining and Entrance Station, Oklahoma
City, Oklahoma, Lieutenant Runyon was ordered to active duty in the
grade of private first class, E—3, for the purpose of participation in
the Army Student Nurse Program with an active duty commitment of
24 months. That order assigned him to Student I)etachment, Head-
quarters, Fourth United States Army with duty station at Hillcrest
Medical Center School of Nursing, Tulsa, Oklahoma. His home of
record was shown as Broken Arrow, Oklahoma, which is located
within 5 miles of Tulsa.

You indicate that on May 28, 1971, Lieutenant Runyon graduated
from nursing school and on August 3, 1971, he received his commis-
sion as second lieutenant in the Aiiny Reserve.

Letter Orders Number A—08—148, dated August 12, 1971, Head-
(luarterS, Fifth United States Army, ordered Lieutenant Runyon from
his home at Broken Arrow, Oklahoma, to active duty as a second lieu-
tenant, Army Nurse Corps, from his active status as a private first
class. Those orders directed him to perform temporary duty at the
Student I)etachment, Medical Field Service School, Brooke Army
Medical Center, Fort Sani houston. Texas, for approximately 6 weeks
to attend the Army Medical I)epartinent Officer Basic Course with a
reporting (late of August 18, 1971, and further assigned him to Brooke
General Hospital, Fort Sam Houston, with a reporting (late of Oc-
tober 7, 1971. It appears Lieutenant Runyon never received those or-
(hers and consequently (lid not comply with them. Those orders were
later revoked.
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Special Orders Number 198 of Headquarters, Fort Sam houston,
Texas, dated September 27, 1971, confirmed verbal orders of the corn-
iiianding officer discharging Lieutenant Runyon from his enlisted
status effective August 2, 1971, to accept a commission as an officer in
the Army.

Letter Orders Number A—11-—01 of headquarters, Fifth Fnited
States Army, dated November 1, 1971, again ordered Lieutenant Run-
yon to active duty as a second lieutenant, Army Nurse Corps, from his
home at Broken Arrow, Oklahoma, directing him to report November 3,
1971, for temporary duty at the Brooke Army Medical Center to attend
the Arniv Medical I)epartment. Officer Basic Course with ultinmte as-
signment to the Brooke General Hospital to which he was to report on
December 27, 1971. Lieutenant Runyon apparently received and corn
plied with these orders.

The record includes a statement dated December 7, 1971, by Captain
,John T. Mahan, Assistant Adjutant, Headquarters, Fort Sam hloustomi,
Texas, which provides the. following facts. When Lieutenant Runyon
failed to comply with the orders of August 12, 1971, he was telephoned
by Headquarters, Fort Sam houston, to determine why he had failed
to comply. At that time Lieutenant Runyon apparently advised Head-
quarters that. lie had not received the orders and lie was told that
headquarters would have. to contact the Surgeon General in Wash-
ington, I).C., for authority to revoke the orders and request iiew as-
signment instructions. Lieutenant Runyon was also advised to take
'ordinary and excess leave in the interim. However, in accordance with
change 4 of Army Regulations 601—19 lie was further informed that
lie did not have to take leave unless he so desired. Lieutenant Riuiyon
informed headquarters that lie was aware of the regulations and he.
did not, desire ordinary or excess leave. headquarters apparently called
the, Surgeon G'iiera1's Office requesting authority to revoke the orders
of August. 12, 1971, and requesting new assignment instructions. The
Surgeon General's Office advised Headquarters, Fort Sam houston,
that Lieutenan Runyon would he going to the November 3, 1971, Officer
Basic Course and, accordingly, the orders of August 12, 1971, were
revoked.

'You indicate that. during the period of May 29 to October 31, 1971
(from the time. he completed nursing school until lie complied with the
orders of November 1, 1971), Lieutenant Runyon continued to draw
pay and allowances as an E-3. You also say that there is no in(lication
in Lieutenant Runyon's persoimel file that he was granted ordinary
or excess leave during that period nor was he. considered administra
tively absent. however, it. was apparently subsequently interpreted
that Lieutenant Runyon was in au excess leave status (luring that period
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and collection action was begun in I)ecernber 1971 to liquidate the
overpayment of $1,260.44 at the rate of $50 per month for the pay he
received during that period. As of March 31, 1972, Lieutenant Runyon
had paid back $200.

You have submitted vouchers covering the $200 Lieutenant Runyon
has refunded as well as for the additional amount due him if he were
entitled to pay and allowances as a second lieutenant from August 3 to
October 31, 1971. Since there is no evidence of Lieutenant Runyon's
req uestirig ordinary or excess leave for all or part of that period as pro-
vided in Army Regulations 601—19, you ask whether he is entitled to
pay and allowances as a private first class, E—3, from May 29 to
August 2, 1971, and as a second lieutenant, 0—i, from August 3 to
October 31, 1971.

The Army Student Nurse Program in which Lieutenant Bunyon
was participating, as outlined in Army Regulations 601—19, is a pro-
gram designed to procure officers for active duty as professional nurses.
Under the program selected nursing students at civilian nursing schools
are enlisted in the Army Reserve and are subsequently ordered to active
duty with station at their respective schools for the purpose of con-
tinuing their studies until completion of the educational requirements
for a diploma or baccalaureate degree in nursing.

At the earliest date following graduation participants must accom-
plish a licensure examination in professional nursing, normally in the
State in which the parent school is located. Then, generally, each par-
ticipant is obligated to accept, if otherwise eligible, an appointment as
an officei in the appropriate grade and serve on active duty under that
appointment for the period of time determined under the applicable
regulations. See Army Regulations 601—19, chapter 1, effective Janu-
ary 15, 1970, and chapter 3, change 2, effective August 20, 1970.

As you indicate, paragraph 3—2/, change 4, effective May 21, 1971,
of those regulations provides generally, in part, t.hat administrative
absence from the vicinity of the school is authorized for such activities
as attendance at the conferences and lectures in connection with studies,
and that absences during vacation and holiday periods when the school
is not in session will not be chargeable as ordinary leave. Subpara-
graphs 3—2f (3) and (5) provide specifically in part as follows:

(3) Ordinary leave (AR 630—5) requires prior approval of the commanding
officer of the organization to which the student is assigned. A student may be
granted ordinary leave in the amount accrued plus leave accrued during the
period ordinary leave is taken.

* * * * * * *
(5) As an exception to limitations prescribed in AR 630—5, the commanding

general of each Army area * * * may grant any necessary periods of excess leave
under the following circumstances:

* * * * * *
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(c) Upon graduation from the educational program and prior to reassign-
ment to a military medical installation.
(d) Excess leave will be granted only when reque8ted. by the ServWc fllCUi.-
ber. The individual will acknowledge that (he) (she) is aware that periods
of excess leave are without pay and allowances anfl that no leave is earned or
accrued during periods of excess leave. [Italic supfilied.]

Also, in accordance with the provisions of Title 37, U.S. Code, and
Parts 1 and 3 of the Department of Defense Military Pay and Allow-
ances Manual, paragraph 3—2a (1) of Army Regulations 601—19, change
4, provides generally that, except as otherwise provided, all par-
ticipants in the program are entitled to receive pay and allowances in
the appropriate grade of Reserves on active duty.

In this case, Lieutenant Runyon was clearly on active duty as an
E—3 for the purposes of receiving pay and allowances through the date
of his graduation, May 28, 1971. After graduation presumably he
prepared for and took the State nursing licensure examination as is
required by Army Regulations 601—19. It appears that Lieutenant
Runyon failed to receive the orders of August 12, 1971, through no
fault of his own nor does lie appear to have had prior notice of those
orders which, therefore, never became effective. See 27 (omp. Gen. 176
(1947), 43 id. 833 (1964), and Army Regulations 310—10, paragraphs
1—2 b and c. Also during the period in question he apparently remained
at or near his duty station, Hillcrest Medical Center School of Nursing,
and was available to receive further orders or instructions, which he
did.

Apparently at no time during the period of May 29 through
October 31, 1971, did he request ordinary or excess leave. In fact, it is
stated that lie specifically advised Headquarters, Fort Sam houston,
that lie did not wish to take such leave. Since the applicable regulations
clearly provide that excess leave will be granted oniy when requested
by the service member, which is in accordance with the decisions of this
Office to the same effect, it appears that Lieutenant Runyon was not
in an excess leave status during the period May '29 through October 31,
1971. See B—136919, September 17, 1958, and 46 Comp. Gen. 261 (1966).
There is also no indication that he was considered absent without leave
during that period.

While Lieutenant Runyon received his commission as a second lieu-
tenant. on August 3, 1971, he did not receive orders directing him to
perform active duty in that capacit.y until he received the orders of
November 1, 1971. Since, as a general rule, a Reserve member is not
entitled to active duty pay and allowances until the (late of necessary
coniphance with orders directing him to perform active duty, it is our
view that Lieutenant Runyon did not become entitled to active duty
pay and allowances as a second lieutenant until the date of necessary
compliance with the orders of November 1, 1971. See l)epartinent of
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Defense Military Pay and Allowances Entitlements Manual, para-
graphs 10201, 10241, and Table 1—2—1, Rule 7.

While we recognize that the orders dated September 27, 1971, con-
firmed purported verbal orders of August 2, 1971, discharging the
member from his enlisted status, presumably those orders were issued
on the assumption that the member actually entered on active duty in
his officer status when he was commissioned effective August 3, 1971.
As indicated above, the member may not be considered as being on
active duty as an officer for pay and allowance purposes prior to
November 1, 1971.

The applicable regulations and our informal inquiries establish
that it was the general practice to retain participants in the Army
Student Nurse Program on active duty during the usually short period
between their graduation from nursing school and the commencement
of their active duty as officers. It also appears from the record that
the member in this case considered himself on active duty and com-
plied with the instructions of his superiors who also apparently con-
sidered him on active duty since lie was requested to take leave, paid
active duty pay and allowances as an enlisted man, and apparently
told to remain at home to await further orders.

Therefore, while the member is not entitled to pay and allowances
as a second lieutenant until November 1, 1971, we would not question
the active duty pay and allowances paid to him as a private first class,
E—3, during the period May 29 to October 31, 1971.

Accordingly, no further collection action need be taken against the
member and, if otherwise correct, payment. may be made on the
voucher, returned herewith, covering the amount of $200 collected
from him through March 31, 1972, for pay he received as an E—3 dur-
ing the period in question. Since he is not entitled to pay and allow-
ances as a second lieutenant prior to November 1, 1971, the voucher
covering his claim for such payments will be retained here.

[B—177053]

Uniforms—Military Personnel—Damage, Loss, Etc., of Uniforms—
Deceased Personnel
The value of military clothing lost at the same time a member of the uniformed
services lost his life when his housetrailer was destroyed in a flood may not be
paid to the heirs or legal representatives of the member since 37 U.S.C. 418 and
implementing regulations prescribe that a claim for the loss, damage, or destruc-
tion of personal clothing is a personal right and on the basis of the rationale
in 26 Comp. Gen. 613, the right does not extend byond the life of the bene-
ficiary. Although the claim for the clothing is cogni ;able under both 31 U.S.C.
241 and 37 U.S.C. 418, the jurisdiction of claims under 31 U.S.C. 241 is vested in
the appropriate Secretary and limited to losses occurring in Goverrnnent-assigned
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quarters, even though claim may be made by a survivor, and under 37 L.S.C. 418,
which relates to clothing furnished in kind or a monetary loss, the claim for a
loss is persoxial to tile member sustaining the loss.

To Second Lieutenant L. R. Moore, Department of the Air Force,
February 5, 1973:

Further refeieiice is made to your letter dated August 7, 1972, re—

ceived here Sel)tember 19, 1972, in which you request an advance
decision as to the propriety of payment on a voucher in the aniou.nt
of $214.3t representing the value of lost clothing of a deceased mem-
ber. Your submission has been assigned Air Force Request No. 1)0- -
AF—1169 by the T)epartment of Defense Military Pay and Allowance
Committee.

In your letter you indicate that a claim for military clothing lost
during the flood at Rapid City, South Dakota, June 10, 1972, has
been presented by a Summary Courts Officer on behalf of Sergeant
Brand T. Towner, USAF, who died on June 10, 1972.

Enclosed with your request is a statement by the deceased member's
widow, Mrs. Sherylyn J. Towner, as to what transpired in the early
morning hours on June 10, 1972. Mrs. Towner indicates that she and
her husband, who was stationed at Ellsworth Air Force Base, South
1)akota, resided in a rental trailer in a private trailer court, and that
his military clothing was kept there. As a result of the flood, the
trailer was struck by another trailer which was floating and the trailer
they lived in subsequently began floating in the water and struck a
bridge. She states that her husband had been standing in the (loor
of the trailer. When the trailer hit the bridge the top of the trailer
was torn off and she was thrown into the water. She says that she
never saw her husband alive again after the trailer struck the bridge.
It is indicated that his body was later recovered and identified by
Air Force authorities.

Under the provisions of Air Force Manual 67—1, Volume 1, Chap-
ter 2, paragraph 75, claims may be filed for the replacement of lost or
damaged clothing. Under subparagraph a(5) of the manual, provi-
sion is made for losses resulting from an act of God. It is also pro-
vided in that subparagraph that each claim will be based on its own
merit as revealed by investigation and that the base commander will
render the final decision on claims resulting from acts of God. You
indicate that the claim has been approved by the designee of the base
commander.

Under the pro\isions of subparagraph 75b, AFM 67-i, claims must
be complete and fully substantiated by the airman, who must be on
active duty in the Air Force or a Reserve airman on pay status (lUty.
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It is also provided that the claimant's status (temporary duty, travel,
leave or oft duty, etc.) will not be the determining factor in the con-
sideration of claims.

Doubt as to the validity of the claim arises, you say, because the
member died on the date of loss and was therefore no longer on
active duty.

Under the provisions of 31 U.S. Code 241 the Secretary of a military
I)epartment is authorized to settle claim for the loss or damage to
personal property of members of the uniformed services sustained
incident to their service. Exchisive jurisdiction for the settlement of
such claims is vested in the Secretary concerned or his designee. TJnder
the provisions of subsection 241(b) (2) such claims may be made by
the survivor of a person eligible to claim under 31 U.S.C. 241, if
such person is deceased.

Under the provisions of 31 U.S.C. 241 (c) (2), however, a claim
under this section may be allowed only if the damage or loss to the
property did not occur at quarters occupied by the claimant within
the fifty States or the I)istrict of Columbia that were not assigned
to him or otherwise provided in kind by the United States.

It appears that a claim for personal clothing items of a uniform
is cognizable under the provisions of 31 U.S.C. 241. (Air Force
Manual 112—i, table 6—2.) However. that table indicates that although
such a claim is cognizable under that regulation, it is not payable under
that regulation and refers to AFM 67—i. In view of this it appears
that such a claim is cognizable under both 31 TJ.S.C. 241, and regula-
tions issued pirsiant to 37 U.S.C. 418 relating generally to clothing
furnished in kind or a monetary allowance in lieu thereof.

While the information before us is insufficient for us to make a
determination as to whether the claim is cognizable under the provi-
sions of 31 IJ.S.C. 241, it appears that 31 U.S.C. 241(c) (2) would
preclude recovery in this case. There is also for consideration whether
such loss may be considered as incident to service. In any event, juris-
diction over a claim under 31 U.S.C. 241 is vested exclusively in the
Secretary of the T)epartment as noted above.

Therefore, it must be assumed that this claim is for consideration
solely under the provisions of 37 U.S.C. 418 and the regulations issued
I)ursllant thereto, rather than 31 U.S.C. 241.

Section 418, Title 37, u.S. Code, authorizes the President to pre-
scribe the quantity and kind of clothing to be furnished annually to
an enlisted member of the Armed Forces and to prescribe the amount
of cash allowance to be paid to such a member if clothing is not fur-
nislied to him. The President, by Executive Order 10113, February 24,
I90, delegated the authority vested in the President to the Secretary
of 1)efense with regard to clothing allowances for enlisted personnel.
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Department of Defense I)irective 1338.5, June 25, 1962, was issued

pursuant to the delegation of authority contained in Executive Order
10113. Generally, the I)irective sets forth the policies and regulations
for the Clothing Monetary Allowance System.

lTndei the Clothing Monetary Allowance System an initial allow-
ance is credited to enlisted members against which initial issues are
debited and thereafter a maintenance allowance is paid to the mem-
ber for maintenance and repair periodically under regulations pre
sc ribed by the Sec ary concerned.

Section V.A. 9 of the 1)irective provides that when individual
clothing items of a member are lost, damaged, destroyed, abandoned,
captured or otherwise rendered unserviceable incident to service and
such loss was not caused by any fault or negligence on the Part of the
member concerned, the member will be compensated therefor in ac
cordance with procedures prescribed by the Secretary of the military
Department concerned. Paragraph 30541 of the I)epartment of 1)e-
fense Military Pay and Allowances Entitlements Manual contains
similar provisions. The regulations referred to in your letter were
promulgated pursuant to this authority.

Section 418, Title 37, F.S. Code, the T)epartment of Defense T)irec-
tive, and the Air Force Manual make no provision for claims for lost
clothing of deceased members. However, it is indicated that claims for
lost clothing are to be considered as personal to the member sustaining
the loss. As you note the. regulations provide that the member may
submit the claim and, also, no provision is made for time submission
of a claim upon his death.

In our decision, 26 Comp. Gen. 613 (1947), there was considered a
claim under the Military Personnel Claims Act of 1945, Oh. 135, 59
Stat. 25, 31 IT.S.C. 223e, which provided for claims by military per
sonmiel for the loss or destruction of personal property incident to
service tinder certain circumstances. In that decision a claim for coni-
pensation was submitted by the mother of a deceased member of the
Navy whose pemsoimal property was lost at the same time he lost his
life. We pointed out that the right to reimbursement under that act
was a statutory right intended primarily for the personal benefit of
members of the Armed Forces, and ordinarily such a I)etSOnal right is
not regarded as extending beyond the life of the beneficiary, unless
the statute expressly so provides.

While in this case we are not dealing with a specific statute such as
the Military Personnel Claims Act of 1945, we believe the rationale
applied in 26 Comp. Gen. 613 to be applicable to this case when no
specific l)rovisioml of law or regulation exists authorizing the submis-
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sion of claims for lost or destroyed items of personal military cloth-
ing of deceased members.

There appears to be little doubt that the regulations promulgated
pursuant to the broad grant of authority in 37 U.S.C. 418 were in-
tended, insofar as the loss, damage, or destruction of personal cloth-
ing items of members of the uniformed service incident to service is
concerned, to grant a personal right to the member to compensation
for such losses. Hence, it is our view that when a member dies prior
to or simultaneously with the loss of the personal clothing items, no
right to compensation vested in him could be extended to his heirs or
legal representatives.

Accordingly, payment is not authorized and the voucher will be
retained here.

(B—177230]

Compensation—Overtime——Traveltime—Performance of Work
Status
The time spent by an employee after his normally scheduled duty hours in taking
care of a Government vehicle which broke down while in use by him is not com-
pensable as overtime under 5 U.S.C. 5542(b) (2) (B), even though the employee
took steps to protect the vehicle beyond the standard established by GSA regu-
lation (41 (JFR 101—39.701). The fact that the employee was required to do
more than mere driving and incidental care of the vehicle does not consitute
"the performance of work while traveling," nor did the responsibility placed
on the employee under the GSA regulation require him to take additional steps
to protect the vehicle. Therefore, the time and effort expended by the em-
ployee that was beyond the standard of care required under the regulation to
protect the vehicle entrusted to him is not compensable as work and does not
provide a basis for payment of premium compensation.

To the Administrator, Federal Aviation Administration, February 6,
1973:

We refer to a letter dated October 4. 1972, from Mr. George U. Car-
neal, j1 General Counsel of the Federal Aviation Administration, re-
questing our opinion as to whether time spent by Mr. Keimeth F.
Freeman, an employee of the Federal Aviation Administration
(FAA), after his normally scheduled duty hours, in taking care of
a Government vehicle which broke down while in use by him is com-
pensable as overtime under 5 TJ.S. Code 5542(b) (2) (B) or any other
provision of law.

The letter of October 4, 1972, stated that:
Mr. Kenneth F. Freeman, employed by FAA as a Fixed Industrial Equipment
Mechanic, was returning to his Tulsa, Oklahom official duty station via the
Tulsa-Maskogee Turnpike at about 6:00 p.m. on 2 September 1971 in a GSA
vehicle, when he noticed a low voltage problem. He stopped the car, and, after
checking, found that tje alternator on the vehicle had given out. Being unable
to restart the vehicle, Mr. Freeman hired a man to take him to Webber Falls,
Oklahoma, a distance of six miles, to secure jumper cables and to return him
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to the ailing vehicle. After restarting the vehicle with the aid of the jumper
cables, Mr. Freeman drove as far as Broken Arrow, Oklahoma, before it got too
dark for driving without headlights. ( Since the alternator was not working, tlit'
exhausted battery could not supply current for the headlights.) Mr. Freeman theti
contacted the GSA Motor Pool Chief, who drove him to his official statioii, arriv
ing by 10 :15 p.m. that evening. Mr. Freeman's normal tour of duty is 8 :30 a.m.
to 5 :00 p.m. Monday through Friday.

It is the view of your General Counsel that Mr. Freenlan's actions
after the malfunctioning of the car constituted "work while traveling"
within 5 U.S.C. 5542 which states in pertinent part as follows:

5542. Overtime rates; computation.
(a) hours of work officially ordered or approved in excess of 40 hours in an

administrative workweek, or in excess of 8 hours in a day, performed
by an employee are overtime work and shall be paid for, except as othersvise
provided by this subchapter, at the following rates:

* S S * S $ $

(b) For the purpose of this subchapter—
* $ S * S $ S

(2) time spent in a travel status away from the official-duty station of an
employee is not hours of employment unless—

* $ S * S S *

(B) the travel (1) involves the pcrformanee of work while traveling,
(ii) is incident to travel that involves the performance of work while
traveling, (iii) is carried out under arduous conditions, or (iv) results
from an event which could not be scheduled or controlled administra-
tively. [Italic supplied.]

In our decision of May 11, 1972, 51 Comp. Gen. 727, copy enclosed,
this Office presented a detailed analysis of the scope an(l iniport of
5 U.S.C. 5542. Applying the principles contained in that decision, it
does not appear that Mr. Freeman would be, entitled to overtime con
pensation under the authority of 5 U.S.C. 5542, ,supi'a.

It is rccognize(1 by your General Counsel in the submission of the
question that driving and incidental care of a vehicle in working order
during nonduty hours has never been held to coiistitutc "the perform-
ance of work while traveling." however, it is urged that in view of the
provisions of the GSA regulations quoted below, 41 CFR 101=39.701,
that Mr. Freeman under the circumstances involved was required to
(10 more titan niere driving and incidental care and, accordingly, should
be considered as performing work vhi ile traveling.

The regulation provides
101—39.701 General.
Any official or employee issued a motor vehicle from a motor pool system shall

1)0 responsible for exercising reasonable diligence iii the care of the vehicle at
all times. Failure to take proper care of a vehicle may be considered as justillca
cation for refusal of further vehicle issuance to such official or employee after
reasonable notice to the head of the local activity concerned.

It is our view that the responsibility l)Iaced upon the user of a
ernment vehicle by the above-quoted reguiatorv i°'° does 110t
require the user to (10 more than take those reasonable steps liec(le(l to
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insure protection of the vehicle when au operational difficulty occurs.
These reasonable steps would entail notifying the proper authorities
of the problem encountered, returning the vehicle to a motor pool or, if
not feasible, either taking it to an approved repair shop or leaving it
at the side of the road protected from oncoming traffic.

'While it may be asserted that the additional steps taken by Mr.
Freeman were reasonable (for example, hiring an individual to take
him to a nearby town to procure jumper cables and return to the ye-
hide) and would be appropriate for consideration in connection with
payments of per diem, it nevertheless remains that such actions were
beyond those required by the cognizant regulations. Cf.42 Comp. Gen.
436 (1963).

Insofar as 41 CFR 101—39.701 is concerned, we feel that a provision,
such as here involved, which was promulgated to establish a standard
of care for the use of Government vehicles, cannot be translated into
a basis for providing premium compensation to employees who take
additional steps to protect a vehicle entrusted to their custody. In
cases such as here involved, the employee's obligation to the Govern-
ment is fulfilled when those basic precautionary actions, described
above, have been taken. The time and effort expended by an employee
in the pursuit of measures not so required is not deemed as being com-
pensable as work.

In view of the foregoing we perceive no basis upon which Mr. Free-
man is entitled to overtime compensation as a result of the circum-
stance hereinabove described.

(B—1fl478]

Officers and Employees—Death or Injury—Liability of Govern-
ment—Employee on Temporary Duty
The widow of an employee who died while on temporary duty away from his
official station may be paid, pursuant to Executive Order 8557, as amended by
Office of Management and Budget (0MB) Circular A—W2, issued under the au-
thority of 5 U.S.C. 5742, the cost of preparing the remains, limited to $250, the
charges incurred for transporting the remains, including the cost of an outside
shipping case, and the preparation of the casket for shipment, as well as the cost
of necessary copies of the death certificate incident to the transportation of
remains, iiotwithstanding the employee was not on authorized leave without pay.
However, there is no authority to return the deceased eml)loyee's privately owned
automobile to his home, and in accordance with 0MB Circular No. A—7, per
diem for the period tile employee was absent without leave is not payable unless
the absence was due to illness or injury and not to the employee's misconduct.

To Steve F. Heller, United States Department of Agriculture,
February 6, 1973:

'We refer to your letter of October 27, 1972, by which you request our
advance decision as to whether you may certify for payment the en-
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closed voucher to pay Mrs. Mary McGuire certain amounts incident to
the death of her husband, Richard J. McGuire, Jr., an employee of the
Agricultural Marketing Service, while he was on temporary duty away
from his official station.

Mr. MeGuire, whose official station was apparently in Newark, New
Jersey, was detailed to the agency's office in Chicago, Illinois, begin-
ning on Monday, July 24, 1972. The following Monday, July 31, he
failed to report for work having been detained by the police on a
charge of intoxication. Although Mr. McGuire was released from
custody early on Tuesday, August 1, he did not report for work and all
attempts to find him were unsuccessful until it was learned that he had
been found dead by his landlady on the morning of August 18. I)uring
the period of his absence from July 31 to August 18, Mr. McGuire was
considered to be absent without leave.

The voucher presented represents reimbursement for per (hem at the
rate of $13 from July 31 through August 17; charges for preparation
of the employee's body for burial, transportation thereof to his official
station, death certificates, and the cost of shipping the employee's
privately owned automobile from Chicago to his home in New Jersey.
The total amount involved is $804.23.

Regarding the costs which were incurred as a result of the em-
ployee's death while on temporary duty, Executive Order 8557, as
amended by Bureau of the Budget (now Office of Management and
Budget) Circular No. A—92, February 13, 1969, issued under the au-
thority of 5 U.S. Code 5742 and prior legislation from which that sec-
tion was derived, provides authority for payment by the Government
of certain expenses when an employee dies while on temporary duty.
Subsection (d) of such provision of law specifically states that the
benefits thereof shaH not be denied because the deceased was tempo-
rarily absent from duty when death occurred. 'We, have recognized
that absence in an authorized leave-without-pay status does not defeat
eligibility under the law and regulations in question. 43 Comp. (jen.
128 (1963). Wnllile the employee here was not on authorized leave
without pay, we. do not believe that any distinction is warrante(l under
the, wording of the statutory provisions above. It appears, therefore,
that reimbursement in accordance with Executive Order 8557, as
aniencled, is authorized. Under the provision of such Executive order,
as amended, and Circular No. A—92, the Government's payment for
l)reparat ion of remains is limited to $250. Thus, only that Part of the
35() charged for those services is reimbursable. Section 4 of the Execu-
tive order authorizes reimbursement of charges for transporting the
remains including the cost of an "outside case for shiI)ment" and
preparation of the casket for shipment. Under that. section the Shi1)-
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ping charges of $103.23 and the $30 "C.M.A.S." charge—a charge by
the CMAS company for rental of padding to protect the casket. and
prepare it for air shipment—would be allowable if otherwise correct.
The cost of copies of the death certificate, $7, would also be reiinbursa-
ble to the extent such certificates were necessary in connection with
transportation of the remains.

Executive Order 8557 does not authorize reimbursement of the cost
of returning the employee's privately owned automobile to his home
at his official station and we are not aware of any other authority for
reimbursement of that cost. Accordingly, the $80 claimed for that
service may not be allowed.

The reimbursement of per diem for the period the employee was
absent without leave must also be disallowed under the provisions of
section 6.5 of Office of Management and Budget Circular No. A—7,
revised August 17, 1971, unless it is determined by proper authorities
in your agency that the employee's absence resulted from illness or
injury not due to the employee's own misconduct. See section 6.5b of
the cited regulation. Since you have provided no information as to the
reason for Mr. McGuire's absence from work from August 1 through
August 17 or the circumstances surrounding his death, we are unable
to determine whether per diem would be allowable for that period.

Action on the voucher presented, which is returned herewith to-
gether with supporting papers, should be in accordance with the above.

(B—177596]

Fees—Membership—Employee v. Agency
The annual dues an employee is required to pay for membership in a professional
organization is not reimbursable to the employee, even though a savings would
accrue to the Government from reduced subscriptioii rates, and notwithstanding
tile Government would benefit from the employees development as a result of
the membership, since 5 U.S.C. 5946 prohil)itS the use of apl)ropriilted funds for
the payment of membership fees or dues of officers and employees of tile Gov-
ernment as individuals, except as authorized by specific appropriation, by ox-
press terms in a general approl)riatioll, or in connection with employee training
pursuant to 5 U.S.C. 4109 and 4110. However, time agency is not IIrecluded by
5 U.S.C. 5946 from becoming a member and paying tile required dues if it is
adniinistratively determined to be necessary in carrying out authorized agency
activities.

To Carl E. Fanucci, United States Department of Justice, Feb-
ruary 6, 1973:

Your letter of 1)ecember 1, 1972, requests in effect, our decision as
to whether you may certify for payment a voucher in the amount of
$35 in favor of Mr. Charles Gaskin to reimburse him for the annual
dues he is required to pay for his membership in the Institute of Elec-
trical and Electronic Engineers, Inc. (IEEE). Mr. Gaskin is an elec-
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tronics engineer employed by the Bureau of Narcotics and I)angerous
Drugs (BXDI)), I)epartnlent of Justice.

You state that as a result of this employee's membership in IEEE
the six IEEE publications subscribed to by the BNI)1) library are
purchased at. a reduced rate with an annual savings of $153 (based on
subscription cost of $41 with his membership). If BNI)T) paid the
membership dues, the net annual savings to the Government would be
$118 ($153 less $35 annual dues). You also state that IEEE member-
ship contributes to employee development and COflSe.(luently benefits
BNDD.

Section 5946, Title 5, I'.S Code, prohibits the use of appropriated
funds for payment of membership fees or dues of ofhcers or employees
of the Government as individuals, except as authorized by a S1)eCifiC
appropriation, by express terms in a general appropriation or, in cOll
nection with employee training, sections 4109 and 4110 of Title 5.
Your submission does not indicate that any of the exceptions apply
in this case. Consequently, section 5946 preclules the Government's
payment of dues for an individual membership for an employee in
IEEE, even though a savings accrues to the Government from reflilced
subscription rates, and notwithstanding that the Government would
benefit from employee development as a result of such membership.
&See 32 Comp. (jen. 15 (1952).

On the other hand, we have held that this prohibition does not pre-
vent a Federal agency as such from becoming a member of a society
or association when the primary purpose of the membership is to obtain
direct benefits for the Government necessary to the accomplishnment of
the. functions or activities for which an appropriation has been made.
ASee 33 (1omp. Gen. 126 (1953).

Since BNI)1) may not reimburse the employee for his individual
niembership dues you may not certify Mr. Gaskin's claim for payment.
however, BXI)D is not precluded by 5 F.S.C. 5946 from becoming a
member and paying the required dues if it is administratively deter-
mine(l to be necessary in carrying omit authorized agency activities.

(B—177522]

Subsistence Allowance—Military Personnel—Cadets, Midshipmen,
Etc.—Period of Entitlement to Allowance
The subsistence allowance of $100 per month authorized in 37 T.S.('. 209, as
amended by the act of November 24, 1971, Public Law 92-471. and ifllpleflwflte(l
by paragraphs 0401a, 1), and d(2) (a) of the Department of I)efense Military
Pay and Allowances Entitlements Manual, may not be paid to an ROT(' cadet or
midshipman appointed under 10 U.S.C. 2107 for 10 full months of each academic
year if the academic year is of shorter duration. In accordance with the legis-
lative history of the 1971 act, cadets and midshipmen became entitled to a sub-
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sistence allowance for a maximum of 20 months each during the first 2 years
and second 2 years of schooling to preclude payment of the allowance during
vacations when they had no military obligation and, therefore, there is no
authority to pay the allowance to cadets and midshipmen when they are not
in school.

To the Secretary of Defense, February 7, 1973:
Further reference is made to letter from the Assistant Secretary

of I)efense (Comptroller) dated November 22, 1972, requesting an
advance decision as to whether an ROTC cadet or midshipman
appointed under 10 U.S. Code 2107 may be paid subsistence allowance
of $100 per month under the provisions of 37 U.S.C. 209 as amended
by Public Law 92—171, approved November 24, 1971, 85 Stat. 490,
for 10 full months of each academic year although the academic year
is of a shorter duration. The question together with a discussion is
set forth in I)epartment of Defense Military Pay and Allowance Com-
mittee Action 468.

The discussion in the Committee Action points out that prior to
the amendment of 37 U.S.C. 209(b) by the act of November 24, 1971,
ROTC cadets and midshipmen appointed under 10 U.S.C. 2107 were
paid $50 per month subsistence allowance for each month enrolled in
the program, including vacations, th€ only limitation for nonentitle-
ment being periods of field or sea training and a maximum of 4 aca-
demic years.

It is indicated in the Committee Action that cadets and midshipmen
were paid $50 per month including periods of vacation between the
first and second and second and third years of training. It is also indi-
cated, however, that with the enactment of Public Law 92—171, cadets
and midshipmen became entitled to the subsistence allowance for a
maximum of 20 months each during the first 2 years and second 2 years
of schooling. It is indicated that the purpose of this was to preclude
payment during vacation periods. It is pointed out that this view is
substantiated by House Report No. 92—356, July 13, 1971, wherein it
is stated at page 2 that:

Additionally, the committee believed that there was no justification for pay-
ment to ROTC cadets during the summers when they had no military obligation.
Thus, language was included to limit the payments to ROTC students during
their first 2 years of college to no more than 20 months.

Agreement with this view is a'so evidenced by the statement in
Senate Report No. 92—433, November 11, 1971, at page 2 that:

The Committee agrees that the $100 per month is a proper allowance for
ROTC cadets. The Committee also agrees with the House amendment which
would Prohibit cost of living adjustments to this $100 per month allowance with-
out congressional approval. Further, the Committee is in agreement that no
justification exists for the payment of subsistence allowance during the first 2
years while the cadets are not in school and have no military obligations to
participate in summer training.
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In the Committee Action it is also noted that in hearing report
dated November 5, 1971, resulting from hearings before a Subcom-
mittee of the Senate Armed Services Committee, there are indications
that the intent of the House amendment was to avoid the situation of
paying someone during a period when he was not attending school.

Pursuant to the enactment of Public Law 92—171, the following
changes to paragraphs 80401a, b, and d(2) (a) of the I)epartment of
Defense Military Pay and Allowances Entitlements Manual were
promulgated.

a. Cadets or Midshipmen. Except while performing field training or at-sea
training, a cadet or midshipman appointed under section 2107 of Title 10, U.S.('.,
is entitled to subsistence allowance at the rate of $100 per month for the following
periods:

(1) A member enrolled in the first two years of a four-year program is
entitled to receive the allowance beginning on the day he starts his first term
of college work but not for more than 20 months.

(2) A member enrolled in the advanced course is entitled to subsistence
allowance as prescribed for members enrolled under section 2104, Title 10,
U.S.C., under b below.

For vacation periods see d (2) below.
b. Members Selected for Advanced Training. Except while performing field

training or at-sea training, a member of the ROTC program who is selected for
advanced training under section 2104 of Title 10, U.S.C., is entitled to subsistence
allowance at the rate of $100 per month beginning on the day he starts advanced
training and ending upon completion of his instruction under that section, Lut
not for more than 20 months.

d(2) (a) A cadet or midshipman appointed under section 2107 of Title 10,
U.S.C., and enrolled in the first two years of a four year program, is not entitli d
to subsistence allowance for periods between the normal 10 month aca(lem C
school years, for example, summer vacations after the first and second years.

It is indicated in the Committee Action that following the pllblicR-
tion of these regulations two interpretations as to the entitlerner.t
period have been advanced, one interpretation being that the militaiy
departments are authorized to pay subsistence for a maximum of 10
months each academic year regardless of when the academic year mit a
host institution begins or ends. It is noted that under this view cadets
and midshipmen would receive an equal amount of subsistence regard-
less of which school is attended.

On the other hand, the Committee points out that the other inter-
pretation is that payment of 10 full months of subsistence is II' £ mum-
thorized whei-e the, academic year at a host institution is for a period
of less than 10 months. If this interpretation is followed, it is indi-
cated, payment would be authorized only for the months or fractions
thereof time cadet or midshipnian is actually attending school and l)a1-
ticipating in the ROTC program. hence, time amount of payment, to
each cadet or midshipman would largely depend on the length of the
academic year at his particular institution.

It is indicated that t.he matter was submitted to the I)epartment of
Defense Military Pay and Allowance Committee for consideration
and a determination was made by time Committee that payment was



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 499

restricted to periods of schooling with a maximum period of 10 months
in any one school year.

Following this action, it is stated that the Department of the Army
by letter dated September 15, 1972, requested the views of the Chair-
man, House Armed Services Committee. The Committee Action (motes
in part the Department of the Army letter stating its position:

As you know, the initial legislative proposal was to increase the subsistence
allowance to $100 per month for 12 months. This was based upon the 100% cost
of living increase since the $50 amount was established by the Holloway Plan
in 1946. The reduction in the number of months payment is authorized to 10
months has already reduced the maximum amount authorized well below what
was needed to offset the cost of living increase. *

Therefore, it is considered in the best interest of the ROTC program and the
Services to pay all cadets a full 10 months subsistence each academic year. This
would be a more equitable practice and it would offer the added benefit of les-
soiling the administrative burden of adjusting the amount of payment of each
individual cadet.

The Chairman in response indicated his concurrence with this view.
Subsequently, the Department of the Army again submitted the

matter to the Department of Defense Military Pay and Allowance
Committee and requested the Pay and Allowances Entitlements Man-
ual be changed in accordance with the Army's views. It is stated in
the Committee Action, however, that it is the concensus of the Corn-
inittee members that the law does not specifically or clearly authorize,
or deny, the payment of subsistence allowance to ROTC cadets or mid-
sliipmen for 10 full months when the school year is of a shorter diira-
tion. Thus, a ruling is requested on the following question:

May a ROTC cadet or midshipman appointed under section 21&7, Title 10,
United States Code, be paid subsistence allowance under the provisions of Sec-
tion 209, Title 37, United States Code, as amended by P.L. 92--171, for 10 full
months of each academic year even though the academic year is of shorter dura-
tion?

Section 209(b) of Title 37, U.S. Code, amended by Public Law 92—
171, which became effective July 1, 1971, is as follows:

xcept when on active duty, a cadet or midshipman appointed under section
2107 of title 10 is entitled to a monthly subsistence allowance in the amount
l)rOvided in subsection (a) of this section. A member enrolled in the first two
years of a four-year program is entitled to receive subsistence for a maximum of
twenty months. A member enrolled in the advanced course is entitled to sub-
sistence as prescribed for a member enrolled under section 2104 of title 10 as
prescribed in subsection (a) of this Section.

Of significance in considering the question is the language of sub-
section 209(b) limiting entitlement to the subsistence allowance "for
a maximum of twenty months." It seems clear that the use of such
language conveys the intent that no more than 20 months is authorized
by the law. It would seem to follow that by providing a maximum
period of time, it was contemplated that a period of shorter duration
might exist for which the subsistence would be computed on the basis
of the shorter period.



500 DECISIONS OF THE COMPTROLLER GENERAL [52

The excerpts quoted in the Committee Action on H.R. 6724 (which
became Public Law 92—171) by both the house and Senate Armed
Services Committees which considered the bill, clearly indicate that
it was the, intention of those Committees to limit the payment of sub-
sistence to those, periods of time when a cadet or midshipman is at-
tending school and has a military obligation. (Page 2 of S. Rep. 92—44R
accompanying H.R. 6724 and Page 2 of H. Rep. 92—356 accompanying
ILR. 6724.)

This view is further substantiated by statements of the Department
of Defense representative then Major General Leo E. Benade, Deputy
Assistant Secretary of Defense for Military Personnel Policy, who
testified before the Senate Armed Services Subcommittee in connection
with H.R. 6724. At page 27 of the hearing rel)ort of November 5, 1971,
on Miscellaneous Bills before a Subcommittee of the Armed Services
Committee in responding to a question concerning the administration
of the subsistence. program under H.R. 6724, General Benade stated:

It is my understanding this legislation meets the point you are making. If
not, I can assure you, in light of the legislative history, and the House made
very clear what their intention was, it is our intention and the services' inte,n-
tion to administer the bill in the manner being described. That means the
students will not be paid for periods while they are not in school or on active
duty.

In the light of General Benade's statement and other quoted parts
of the legislative history, it is our view that the law does not contem-
plate the, payment of a subsistence. allowance to cadets and midshipmen
while they are not in school attending courses of instruction and have
no military obligation to participate in summer training. Accordingly,
there is no authority under section 209(b) of Title 37, as amended by
Public Law 92—171, to pay a subsistence allowance to an ROTC cadet
and midshipman appointed under 10 U.S.C. 2107 for 10 full months
of an academic year where the individual attends an institution having
a shorter academic year, namely, 9 months.

Accordingly, your quest-ion is answered in t.he negative.

(B—1-763)4]

Contracts—Specifications—Conformability of Equipment, Etc.,
Offered—Approximated Requirements
Since the weight of the ripper required to be mounted on crawler tractors was
significant in determining the ruggedness, strength, and desirability of the ripper,
the low bid that offered a ripper with a weight deficiency of 22 PrC('i1t from the
approximate requirements stated in the invitation for l)i(ls properly was rejected
in light of the contracting agency's responsibility to draft specifications that
meet the actual needs of the Government and to determine the responsiveness of
bids, and the record doeS not show the rejection was arbitrary, capricious, or
was not based on substantial evidence. Doubt as to the weight difference and its
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effect on competition, and the belief minimum and not approximate requirements
should have been used to insure equal bidding, are matters that must be raised
prior to bid opening as provided in 4 CFR 20.2(a), the Interim Bid Protest Pro-
cedures and Standards.

To the International Harvester Company, February 9, 1973:
We refer to your telefax of June 29, 1972, and subsequent corre-

spondence, concerning your protest under invitation for bids No. 200—
B—4197, issued by the Bureau of Reclamation, Department of the Inte-
rior, on May 1, 1972, for three crawler tractors. Two of the tractors
were required to have a rear-mounted, hydraulic ripper with the fol
lowing approximate dimensions and characteristics:

Hydraulic ripper (to be furnished for Items Nos. 1 and 2 of the Schedule
only) —A multi-shank, parallelogram type hydraulic ripper, rear-mounted, shall
be furnished complete with three straight shank teeth, with replaceable tips, to-
gether with mounting backplate, linkage assembly, hydraulic cylinder, carriage
bar, hydraulic control, and any other parts required for operation. The ripper
shall have the following approximate dimensions and characteristics:

Ground clearance, under teeth (fully raised) 13 inches
Maximum depth of penetration 18 inches
Number of teeth, standard 3
Tooth spacing (center to center) 20 inches*
Weight, equipped with three teeth 3, 200 pounds

Total width 7. 9 feet
* Jf nonadjustable

The ripper shall be of heavy-duty construction throughout to withstand the most
severe service. The ripper shanks shall be pin-attached type. The tooth shanks
and teeth shall be of cast steel alloy, heat treated, or equal, having a maximum
resistance to abrasion and wear.
In this connection, the IFB also required bidders to submit data which
would show the conformity of their products with the specifications.

The record shows that bids were received from your concern, Cater-
pillar Tractor Company, B. H. Gorman Company, and Allis-Chalmers
Corporation on May 31, 1972.

The contracting officer states that the data in your low bid was eval-
uated and, subsequently, the I)epartment decided that your bid did
not meet the approximate specifications of the IFB concerning the
weight, width, and tooth spacing of the ripper. In this regard, the
contracting officer has submitted the following analysis:

Weight
Paragraph B—12.b. on Page 19 of the solicitation states that the ripper, equipped
with three teeth, shall weigh approximately 3,200 pounds. The Ateco Model
I'S—TD15C hydraulic ripper offered by International Harvester weighs 2,500
pounds, which International considers as meeting the approximate requirement.
The weight of 2,500 pounds is 21.875 percent less than the approximate weight of
3,200 pounds stated in the solicitation. A difference of nearly 22 percent cannot be
considered as being sufficiently close to be considered acceptable, especially since
the specifications require heavy-duty construction to withstand the most severe
service and the ripper is lighter rather than heavier than the specified weight
Webster's Dictionary defines approximate as "near to correctness, nearly exact,
very near or close together." Aside from the definition of the word approximate,
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the weight has to be considered as a significant factor in describing the rugged-
ness, strength, and durability of a heavy duty ripper. Moreover, the additional
weight of the ripper minimizes the upward thrust on the tractor thereby pro-
viding more weight for traction to pull the ripper.
Width
The width of the ripper to be furnished is specified in Paragraph B--12.b. as
approximately 7.9 feet, whereas the ripper offered by International has a whItli
of 5 feet 9.5 inches, 2 feet 1.3 inches, or more than 26 percent shorter than sped-
fled. The width of 7.9 feet specified in the ripper is consistent with the width
of the tractor for the purpose of providing space on the carriage bar for mount-
ing ripper teeth over a space of approximately 80 inches, either by means of
fixed brackets spaced approximately 20 inches apart or by an arrangement where
the spacing between the ripper teeth is adjustable.
Tooth Spacing
In this regard the spacing of the teeth on International's ripper is not adjustable
in the sense intended by the specifications, the only adjustment being accom-
plished by shifting the outer two of the three teeth from the brackets spaced 16
inches from the center of the carriage bar to the brackets spaced 32 inches from
the center. Furthermore, their 16-inch tooth spacing is a 25 [20] percent devia-
tion from the specification requirement that the teeth he spaced on approximately
20-inch centers if tooth spacing is not adjustable. A ripper 7.9 feet wide is of
adequate width to provide five fixed tooth positions spaced 20 inches apart and
it is common practice in rippers of this size and smaller, to provide five fixed
positions or have the tooth positions adjustable outward from the center to uti-
lize the full length of the carriage bar. It is also the practice of manufacturers
to offer only three teeth with their rippers even though the ripper may have five
tooth positions. By having five tooth positions and three teeth, the operator has
the option of placing the teeth in the three center positions and ripping a narrow
path or placing two of the teeth in the outer positions and ripping a wider path.
The manufacturers also offer extra teeth as an option so that teeth may he
placed in each of the five positions if desired.

In view of this decision, the contracting officer awarded the contract
to Caterpillar Tractor Company, the second-low bidder, on June 19,
1972. The Department further advises that the tractors in question
were delivered to the Department in October and November 1972.

You maintain that the "total balanced weight" of your tractor and
ripper providcs sufficient strength and durability for the effective
operation of your ripper, notwithstanding the 22 percent difference
between the weight of your ripper and the approximate weight for
such attachment set forth in the IFB; that the width of your ripper
is consistent with spacing three ripper teeth approxiniately 20 inches
apart even though such width is 26 percent shorter than the approxi-
mate "total width" of the ripper set forth in the IFB; that the tooth
spacing of your ripper is adjustable in the same manner that Cater-
pillar's spacing is adjustable; aud that only Caterpillar's bid could be
considered responsive under the Department's interpretation of the
approximate specifications. In view thereof, you request that Cater-
pillar's contract be canceled, and the requirement awarded to you.

In reply, the contracting officer insists that the weight of the ripper
is a significant factor in determining the ruggedness, streugth, and
durability of the ripper, contrary to your allegation that the "total
balanced weight" of the tractor and ripper is more important. He
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also PeI'SiSts in his view that your ripper, weighing 22 percent less
than the approximate weight for the ripper set forth in the specifica-
tions, cannot be considered to approximate the specified weight, an(l
that your bid was therefore properly rejected as nonresponsive. The
contracting officer responds to your comments of October 31 on the
weight factor, as follows:
international indicates that it does recognize the factors on which the ('()
based the rejection of its offer. Paragraph 2 of the supplemental statement
discusses this by showing how weight is a significant factor in evaluating the
ruggedness, strength, and durability of this type of ripper. International states,
in the first sentence of the last paragraph on page 1 of its letter of August 24,
"Within a specified tolerance range, weight is a significant factor in describing
ruggedness, strength, and durability of a heavy duty ripper." That weight is
a significant factor is an important part of the central issue which IIIC and the
CO seem to be almost in agreement. On this basis, the CO determined that
IHC's ripper weighing 21.8 percent less than the approximate weight required
In the specifications represented a substantial deficiency in ruggedness, strength,
and durability and, therefore, the offer was deficient in quality or quantity.
On this basis the bid was not responsive and could not be accepted. The CO
also stated that he used Webster's I)ictionary to define "approximate" as "near
to correctness, nearly exact, very near close or close together." IHC has not
proposed any other definition to prove that the variation is within this definition.

As pointed out by the contracting officer, you have cited no authority
to refute the administrative position that th weight of your propose4
ripper does not approximate the weight shown in the IFB. Also, we
do not find that you have demonstrated that the extra weight does
not have a significant relationship to the ruggedness, strength and
durability of the item sought by the Government.

It is well established that the drafting of specifications designed to
meet the actual needs of the Government and determinations as to
whether the bids received are factually responsive to such specifica-
tions are primarily the responsibility of the particular agency in-
volved. In the instant case, it appears that the Department of the In.
tenor has exercised that responsibility by the preparation of specifi-
cations which included an approximate overall weight designed to
secure an item of heavy-duty construction throughout to withstand
the most severe service. The agency has determined that the item which
you offered did not adequately conform to this weight requirement
which was considered to be a material factor. Since these decisions
necessarily required the exercise of individual judgment by 'the con-
tract.ing personnel, we will not substitute our judgment for that of
the contracting agency unless it is clearly shown to be arbitrary,
capricious or not 'based on substantial evidence. We do not believe
that the record would support a finding that any of these conditions
were involved in the administrative determinations concerned. In this
connection, the courts have held that when it is alleged that agency
actions were arbitrary or capricious, the protester must meet a high
standard of proof by showing that such arbitrary or capricious action
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as alleged did in fact exist. Keko Industries, Inc. v. UnitedStates,
192 Ct. Cl. 773, 784 (1970).

In view of the foregoing we must agree with the agency's action
in rejecting your hid for the weight deficiency of the item offered.
It follows that your contentions as to the responsiveness of your bid
in other areas must he considered academic.

With respect to your suggestion that only Caterpillar's hid could
be considered responsive iiiicler the Department's interpretation of
the ripper specifications, as indicated above, the, record does not pro-
vide a clear basis on winch this Office may object to the agency's
interpretation and aI)phcation of the specification's approxiuiate (h-
mensions to the bids received. In light of the sul)Sa1tiiaJ Uii i
between the specifications for your item and the specifications in the
TFB, it- is our view that. the differences were such as to create sufficient
doubt of the acceptability of the puoposed item for a prudent bidder to
have contacted the procuring activity and obtained a resolution re-
garding the item's acceptability, and whether the IFB specifications
were unduly restrictive of competition, 1)rior to the Sul)miSSion of his
bid. In this connection, section 20.2(a) of our Interim Bid Protest Pro-
cedures and Standards, as set forth in Title 4 of the Code of Federal
Regulations, requires that protests against alleged improprieties in an
invitation for bids which are, apparent prior to hid opening must be
filed prior to hid opening for consideration by this Office.

Regarding your contention that the IFB should have contained
minimum requirements, instead of approximate requirements, in order
to insure equal bidding, since this provision was apparent at the time
of the issuance of the IFB and you did not complain about the matter
until after the contract was awarded, this aspect- of your protest must
also be considered untimely under the above regulation. However,
we. have been advised that the Bureau of Reclamation has taken ap-
propriate steps with respect to the use of "approximate" to eliminate
its use whenever practicable in future procurements.

For the reasons set fort-h above, your protest must be denied.

(B—163764]

Appropriations—Availability—Christmas Trees, Ornaments, and
Decorations—Not a "Necessary Expense"
Seasonal items such as artificial Christmas trees, ornaments, and decorations
purchased for Government offices do not constitute office furniture designed for
permanent use so as to qualify as the kind of "necessary expense" that is charge-
aide to appropriated funds since the items h-ave neither a direct connection nor
an essentiality to the carrying out of the stated general purpose for which funds
are appropriated. Therefore, the Bureau of Customs may not charge the 1)ur(hast
of Such seasonal items to its appropriated funds as a legitimate expense unless
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it can be demonstrated the purchased was a "necessary expense," a phrase con-
strued to refer to current or running expenses of miscellaneous character arising
out of and directly related to the work of an agency.

To Charles R. Vincent, Department of the Treasury, February 13,
1973:
Reference is made to your letter of December 14, 1972 (FIS—1—FM),

requesting a decision, pursuant to 31 U.S. Code 82d, on the propriety
of certifying six vouchers (subvouchers) for payment from appropri-
ation 2030602, Salaries and Expenses, Bureau of Customs, 1973. Two
of the vouchers in the amount of $39.99 each are for two 7-foot ar-
tificial Christmas trees; two of the vouchers in the amount of $30.37
and $20 respectively, one for Christmas decorations for a Government
office; one voucher in the amount of $45.82 is for Christmas tree (lecora-
tions including lights; and the other voucher in the amount of $3.15
is for garlands, making a total of $179.32.

The administrative officer authorizing the expenditures contends
that the items purchased are not significantly different from ordinary
office furnishings designed for permanent use.

The appropriation (Public Law 92—351, 86 Stat. 471, 472) proposed
to be charged with the expenditures in question is available for "nec-
essary expenses" of the Bureau of Customs. Since the appropriation
is not specifically available for Christmas trees and other Christmas
ornaments and decorations, in order to qualify as a legitimate expen-
diture it must be demonstrated that the purchase of such items consti-
tuted a "necessary expense" of the Bureau. We have previously con-
strued that phrase as referring to current or running expenses of a
"miscellaneous character arising out of and directly related to the
agency's work ' "." 38 Comp. (jell. 758 (1959).

'While the Christmas trees and decorations may have temporarily
enhanced the appearance of the rooms or offices in which they were
placed, in our opinion the purchase of such items for Government of-
fices cannot be said to be a "necessary expense" as that term is used
in the I)ertine1t Bureau of Customs' appropriations. In other words,
the purchase of seasonal decorations such as Christmas trees and
related ornaments and decorations would have no direct connection
with or be essential to the carrying oimt of the stated general purpose
for which the funds were appropriated. Further, we do not agree that
such items are not significantly (lifierent, from ordinary office furnish-
ings designed for permanent use.

Since t.he instant expenditures (10 not appear to represent a "neces-
y expense" under the appropriation involved, the vouchers in ques-

tion mlmay not be certified for payment.
The vouchers and related papeis will be retained here for our files.
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[B—17597]

Gratuities—Reenlistment Bonus—Critical Military Skills—Failure
to Qualify
The discharge and reenlistment of a member of a Regular component before he
was eligible for the variable reenlistment bonus (VRB) he was promised may not
be declared retroactively invalid, in the absence of fraud, under the 1)riflCi[)le of
the irrevocability of an executed discharge by competent authority, even should
the member consent to the revocation of his reenlistment contract, and not-
withstanding the member's ineligibility for the VR.B was discovered subsequent
to reenlistment, and recovery of the benefits received by the member incident to
the discharge and reenlistment is not required. However, since the member did
not qualify for a VRB at the time of reenlistment he is not entitled to the bonus
even though erroneously informed that he was, and the later acquisition of the
required qualifications does not retroactively entitle the member to the bonus.

To the Secretary of Defense, February 13, 1973:
Further reference is made to letter dated July 21, 1972, with en-

closure, from the, Assistant Secretary of Defense (Comptroller) re-
questing a decision whether a reenlistment or extension of enlistment
contract may be modified, with the consent of the member, where
through erroneous computation of service, the member did no at the
time of reenlistment meet the eligibility requirements entitling him
to certain monetary benefits.

The questions presented are contained in Department of 1)efense
Military Pay and Allowances Committee Action No. 464 as follows:

1. May a reenlistment contract, and any precedent discharge given solely for
the purpose of the reenlistment, 1)0 declared invalid upon discovery that a member
is not qualified for a specific benefit promised as a consideration for the reenlist-
ment, so as to require recovery of otherwise proper benefits—such as unused leave
settlement, mileage allowance, or reenlistment bonus—-paid incident to the dis-
charge and reenlistment?

2. May a right to layment of a benefit—such as a variable reenlistment bonus
(VRB)—be created by retroactively modifying the terms of a reenlistment con-
tract with the consent of the parties to the contract?

The Committee Action indicates that instances have arisen in the
military services where an enlisted member, induced in large part by
a promise of a benefit such as a variable reenlistment bonus (\TRB),
has executed a reenlistment agreement. hut has later been denied pay-
ment of the bonus because erroneous administrative computations of
his service resulted in his agreeing to reenlist for a period not meet-
ing the eligibility requirements for VRB entitlement. Time following
situation is stated to be typical of such instances:

A member is (liscllarged and immediately reenlisted after completing 30 months
of eliitiiiu(msmtjy(' service under a three-year term of enlistment, lie is eligible
for a first reenlistment lionus, holds an appropriate grade, and is qualified and
serving in a critical military skill. A prime inducement to his reenlistment is a
promise -—made by an agent with the apparent power and authority to bind the
Governinent—--tliat lie will be paid a VRB if lie reenlists for three years. He
executes a three—year reenlistment contract in reliance on the promise. After the
contract. is consummated, it is discovered that payment of the VRB is not per-
nutted because the member's obligated active service, conhl)ined with his prior
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active service, does not total at least 09 months, a VRB eligibility requirement in
the regulations of all services.

In discussing the questions presented, the Committee Action sets
forth two opposite views on the matter. Under the first view, the re-
enlistment contract and precedent discharge would be canceled and the
member restored to the status quo, whereas under the second view, a re-
enlistment contract and precedent discharge may not be declared in-
valid upon discovery that a member is not qualified for a specific
benefit promised in connection with his reenlistment. The two views
are quoted in pertinent part as follows:

One view of the matter is that in a case of this nature, no binding agreement
has in fact been made. * * * In the illustrated case, for example, it would be
legally unobjectionable to cancel the member's discharge and reenlistment and
restore him to his previous enlistment or, alternatively, to retroactively change,
by interliueation and substitution, the term of reenlistment reflected in the con-
tract from three to four years, so long as the member fully consents to the
alteration and his consent is properly documented.

The rationale for this opinion is that mutual consent is a prerequisite to the
creation of a contract, and if there is a mistake of fact by the parties going to the
essence of the contract, no agreement is in fact made. * * * If the reenlistment
is invalid, so then is the precedent discharge, given solely for the purpose of re-
enlistment. Thus, it would be legally nnohjectionable to cancel the early dis-
charge and reenlistment contract, then reinstate the former enlistment contract
and require the member to serve the remaining unserved portion.

It is also considered that although the legal effect of discovery of mutual
mistake is restoration of the status quo, since the member has reenlisted in good
faith and is being deprived of the benefit for which he reenlisted through no fault
of his own, as an alternative he should be allowed to modify the reenlistment to
either achieve the benefit or continue under the conditions of the reenlistment
with modified benefits.

A second view of the matter is that a member's consideration for a contract of
enlistment is his agreement to serve for a stipulated length of time, and the
Government's consideration is payment of the pay and allowances due the member
in the grades to which he may from time to time be assigned. Considerations such
as a promise of a VRB, not included in the contract, do not affect the validity of
the contract itself.

The opinion that a promise or inducement not included in a contract does not
go to the validity of the contract is predicated on the well-established principle
that no matter how sincere the Government's agents may be in the assumption
that they are acting within their authority, and no matter how implicitly a
member may rely on that assumption, neither sincerity of purpose on the agents'
part nor good faith on the member's is sufficient to obligate the Government in
any vay. * * *

Legal remedies are available to ameliorate the harsh effect of an enlistment
contract found to have been substantially motivated by mistaken extracontractual
promises or inducements made and accepted in good faith but impossible of per-
foruiance because of statutory or regulatory prohibitions. The contract may be
terminated by discharging the member, the error or injustice may be removed
by correcting the member's records, including modifying his enlistment contract,
under the procedures authorized by 10 U.S.C. 1552, or, in appropriate cases, any
indebtedness flowing from the error may be remitted or canceled under 10 U.S.C.
4837(d), 6161, or 9837(d).

Many decisions of the Comptroller General have held or noted that enusted
members were not, because of mistakes of fact or law, entitled to reenlistment
bonuses or VRB's which they were promised, and often erroneously paid. See, for
example, 42 Comp. Gen. 173; 47 1(1. 414; 49 Id. 51. * * * Because of these factors,
the second view is that a reenlistment contract and precedent discharge may not
be declared invalid upon discovery that a member is not qualified for a specific
benefit promised in connection with his reenlistment.
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The Comptroller General has consistently held that a member's right to receive
a VRB vests at the time of his reenlistment. 45 Comp. Gen. 379; 46 uL. 322; 4 uZ.
(124. He has also held that, since a member's right toaVRB vests at the time of
reenlistment, an after-the-fact meeting of VRB eligibility criteria does not oim-
erate to give him a right to bonus payments. MS Comp. Gen. B—160096 of 4 March
1989. C In light of the cited decisions, the second view- is that any VRB pay-
ment that might arise from a modification of this nature would be improper, even
if 1)0th parties onsented to the modification.

Sections 1169 and 1171 of Title 10, U.S. Code, provide the. authority
wheleI)y enlisted members may be discharged from an armed force.
Under 10 U.S.C. 505(e) and 508(b) a person discharged front a Reg-
iilar component may, under such regulations as the Secretary coii-
ceriied may prescribe, be reenlisted in a Regular armed force. And,
pursuant to the provisions of 10 U.S.C. 509, under such regulations as
the Secretary concerned may prescribe, the term of enlistment of a
member of an armed force may be extended or reextended with his
written consent.

The payiiieiit of reenlistment and variable reenlistment bonuses is
authorized by 37 U.S.C. 308. Travel allowances payable upon separa
tion from service are authorized by 37 U.S.C. 401(a) (3) and (f), and
payments for unused accrued leave at time of discharge are authorized
by 37 U.S.C. 501(h). Section 906 of Title 37, U.S. (1ode, l)roVi(leS that
a member who extends his enlistment is entitled to the same pay and
allowances as though he had reenlisted.

The situation described in the Committee Action is somewhat
analogous to the circumstances involved in our decision 42 Comp. Gen.
317 (1962). In that case an Air Force enlisted member with a disability
rating of 2() percent was honorably discharged and paid (usability
sevei-ance pay under Chapter 61 of Title 10, U.S. (1ode, Since at the tinic
of his discharge, his personnel file indicated that lie had less than 2()
years of active service. It was later established that he did in fact have
0 years of service and that had that fact been known at. the time of his
discharge, he would have been retired for physical disability. Subse.-
quent to his discharge the Air Force issued special orders purporting to
revoke the member's discharge and to place him on the retired list.

In that case, citing several of our decisions and decisions of the
courts, we applied the principle of the irrevocability of an executed
(iiScharge by competent authority and stated that the member's dis-
(-luau-ge was not invalid; that the subsequent orders purporting to rc
yoke his discharge were without effect; that he was not eligil)le for
retired pay retroactive to the discharge date; and that the pflrporte(i
retirement. (late was not proper. However, we indicated that under the
circumstances the Secretary concerned had the authority to achieve the.
(lesui-ed result by correcting the member's records pursuant to 10
U.S.C. 1552.
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In regard to an enlistment or reenlistment contract we recognize that
in certain cases in which the applicable laws and regulations are not
complied with or when there is fraud involved, such a contract may be
revoked. See, for example, 31 Comp. Gen. 357 (1952) and 31 id. 562
(1952). However, in the absence of such extraordinary circumstances
it is our view that a validly executed enlistment contract may not be
revoked.

The pay and allowances of members of the uniformed services, in-
cluding bonuses payable incident to a reenlistment, are provided by
statutes and the regulations issued pursuant to such statutes. Under
an enlistment or reenlistment contract, a member is entitled to any
legally authorized pay and allowances. However, there is no legal basis
for applying either a regulation issued pursuant to any pay or allow-
ances statute, or a provision of the enlistment contract, as authorizing
payments not provided by the statute.

Moreover, the rule is well-established that a soldier's entitlement
to pay is dependent upon a statutory right (Bell v. United States,
366 U.S. 393, 401 (1961)) and that the common law governing private
employment contracts has no place in the area of military pay (United
States v. Williams, 302 U.S. 46 (1937)). A valid separation and dis-
charge terminates the spepial status of an enlisted man created by his
enlistment contract, and it ends whatever entitlement to pay and
emoluments that he may have had during an enlistment. This rule
was followed by the Court of Claims in the case of Keef v. United
States, 185 Ct. Cl. 454, 471 (1968), where the plaintiff alleged, among
other things, that his discharge was a breach of his enlistment contract.

Accordingly, and in light of the foregoing, a validly executed dis-
charge and subsequent reenlistment may not be declared retroactively
invalid so as to require recovery of benefits to which the member was
entitled by law incident to such discharge and reenlistment. This is
our view whether or not the member agrees to a revocation of his re-
enlistment contract, and the fact that subsequent to the reenlistment
it is discovered that the member was not entitled to a variable reen-
listment bonus to which it was believed he was entitled at the time lie
enlisted would not change that view. Question 1 is answered in the
negative.

In regard to question 2, as is indicated in the Committee Action,
this Office has coiisistently held that the right to a variable reenlist-
ment bonus vests in the member at the time of reenlistment provided
he possesses the required qualifications for such a bonus. See 45 Comp.
Gen. 379 (1966) and 46 id. 322 (1966). If the member does not possesss
those qualifications at the time of reenlistment, he is not entitled to the
variable reenlistment bonus and this is true even though he may have
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been erroneously informed as to his qualifications by an agent of the
Government. See Kendall Gordon Parke?' V. United State8, Ct. Cl. No.
297—71, decided June 16, 1972; 51 Comp. Gen. 261 (1971); 49 id.
51 (1969); 47 id. 414 (1968); and 42 id. 172 (1962). Later acquisition
of the qualifications will not retroactively entitle a member to such a
bonus. See 48 Comp. Gen. 624 (1969) (answer to question d), and 13-
160096, March 4, 1969, cited in the Committee Action.

Accordingly, question 2 is also answered in the negative.
As indicated in the Committee Action, appropriate remedies are

available to alleviate situations such as described above. For example,
10 U.S.C. 1552 establishes procedures whereby military records may
be corrected to correct an error or remove an injustice and to pay
amounts found due incident to such corrections. Also, the indebtedness
of enlisted members may be canceled or remitted, pursuant to 10
U.S.C. 4837(d), 6161, 9837(d) and 14 U.S.C. 461, when the Secretary
concerned considers it in the best interests of the United States. See,
al8o, 10 U.S.C. 2774 and 32 U.S.C. 716 as added by the, act of October 2,
1972, Public Law 92—453, authorizing the waiver of claims of the
United States arising out of certain erroneous payments.

(B—177049(1)]

Quarters Allowance—Government Quarters—Nonoccupancy—
Personal Convenience
The payment of a basic allowance for quarters (BAQ) under 37 TLS.C. 40:3(a)
to a female Air Force captain, pay grade 0—3, as an officer without del)Pn(lt'flts,
who resides in non-Government quarters with her officer husband and his two
dependent children by a Prior marriage, may not be authorized in the nbseluP of
a commanding officer's certification that Government quarters are unavailable
or inadequate, the adequacy of the quarters to be determined on their fitness for
use as bachelor quarters without regard to their suitability for a married woman
who desires to reside with her husband since pursuant to Depitrtnient of I)e-
fense Instructions 1338.1, which is for application notwithstanding tile ('ivil
Rights Act of 1064, the eligibility of married members for BAQ, without de-
pendents, rests with the male member and the female member has no elititleinent
to the allowance unless single quarters are not available to her.

To Captain Gerald A. Reasor, Department of the Air Force, Feb-
ruary 13, 1973:

We refer further to your letter dated August 29, 1972, with attach-
ments, file reference 1840 ACF (Capt. Reasor/3107), forwarded here
by letter of September 22, 1972, of Headquarters, United States Air
Force (1)epartrnent of Defense Military Pay and Allowance, Commit-
tee Number DO—AF—1174), in which you request an advance decisioii
as to the propriety of Payment of basic allowance for quarters (BAQ)
to Captain Betty M. Callicotte, ITSAF, effective August 21, 1972.
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Captain Callicotte apparently resides in non-Government quarters
with her husband, a major in the Air Force, who has two dependent
children by a prior marriage. She has no children or other dependents.

On August 21, 1972, Captain Cailicotte (pay grade 0—3) made ap-
plication for BAQ as an officer without dependents. She protests the
criteria outlined in table 3—2—4, Department of Defense Military Pay
and Allowances Entitlements Manual (DODPM) which provide that
where a service member is married to another member the male mem-
ber is allowed to reside off-base and draw BAQ as a member without
dependents, but his wife in pay grade 0—3 and below is entitled to
such allowance only if bachelor quarters are not available or are not
considered adequate by the installation commander. Further, the offi-
cer questions how bachelor quarters may be considered to be adequate
facilities for a married woman who has the right to establish a joint
residence with her husband and who desires to do so. She considers
that the current criteria discriminate against female members.

Subsection 403 (a) of Title 37, U.S. Code, provides that except as
otherwise provided in section 403 or another law, a member of a uni-
formed service entitled to basic pay is entitled to a basic allowance for
quarters. Subsection (b) provides that except as otherwise provided
by law, a member who is assigned to quarters of the United States or
a housing facility under the jurisdiction of a uniformed service, ap-
propriate to his grade, rank or rating and adequate for himself, and
his dependents, if with dependents, is not entitled to a basic allowance
for quarters. However, except as provided by regulations prescribed
under subsection 403 (g) a commissioned officer without dependents
who is in a pay grade above pay grade 0—3 and who is assigned to
quarters of the IJnited States or a housing facility under the jurisdic-
tion of a uniformed service, appropriate to his grade or rank and ade-
quate for himself, may elect not to occupy those quarters and instead
receive the basic allowance for quarters prescribed for his pay grade
by this section. Subsection (g) provides that the President may pre-
scribe regulations for the administration of section 403.

In accordance with section 407 of Executive Order 11157, June 22,
1964, as amended, issued pursuant to section 403(g), I)epartment of
Defense (DOT)) Instruction 1338.1, January 30, 1964, establishes p01-
icy with respect to entitlement to basic allowance for quarters as
follows:

A. It is the policy of the Department of I)efense to encourage maintenance of
the family unit. When both husband and wife are members of the Uniformed
Services and are assigned to the same or adjacent military installations, the
male member is authorized basic allowance for quarters prescribed for a mem-
ber without dependents when public quarters for dependents are not available,
notwithstanding the availability of single quarters.

* * * * a a e
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C. When both husband and wife are members of the Uniformed Services with
no other dependents and are stationed at the same or adjacent military installa-
tions the following provisions apply:

* * *
2. Both Officer or Both, Enlisted. Eligibility for assignment to public

quarters for dependents or to the payment of basic allowance for quarters
prescribed for a member without dependents in lieu thereof rests with the
male member. The female member is not eligible for assignment to public
quarters for dependents nor is she entitled to the basic allowance for quarters
prescribed for a member without dependents unless quarters for members
without dependents are not available for her occupancy. Where quarters
are available for her occupancy, the female member will nevertheless be
permitted to reside with her husband but will not be entitled to the payment
of the basic allowance for quarters prescribed for a member without de-
pendents, unless she is in a pay grade above 0—3 and public quarters are not
assigned for their joint occupancy.

* * * * * * *
4. The provisions of C.2 and C.3, above, are intended to permit the husband

to draw the basic allowance for quarters prescribed for a member without
dependents when public quarters for dependents are not available and the
husband and wife desire to maintain joint residence off the niihitarv iiistal-
lation. * *

D. When 1)0th parties concerned are members of the Cniformed Services and
either or both have dependents other than spouse, the assignment to Imblic
quarters for dependents rests with either or both and either or both may be
entitled to the basic allowance for quarters prescribed for members with (le-
penclents when not assigned public quarters, depending on dependency status of
each of the members. * * *

This instruction is implemented in table 3—2-4,DODPM. which in
Rule 10 provides that when both members are assigned to the same
or adiacent bases or shore installations and the male. member has de-
pendents other than wife and the, female member has no dependents
in her own right-, and family-type quarters are not assigned for joint
occupancy, and single-type quarters are not available for assignment
to t.he female member, or the female member is in pay grade 0-4 or
higher and elects not to occupy available quarters, t.hen the male mem-
ber is entitled to BAQ as a member wit.h dependents and the female
member is entitled to BAQ as a member without dependents.

Following the enactment of the Career Compensation Act of 1949,
63 Stat. 802, the. Personnel Policy Board, Office of the Secretary o
Defense, on April 12, 1950, issued a policy to the effect that members
of the uniformed services married to each other who were assigned
to permanent duty at the same or adjacent installations need not be
assigned to Government quarters if the best interests of the service
concerned were best served otherwise, and if not so assigned to Gov-
ernment quarters each married member, if otherwise entitled thereto,
would receive a separate basic allowance for quarters prescribed for
members without dependents.

It appears that under this policy in the interest of the members'
morale,, female married members were authorized quarters allowances
without regard to the availability of single quarters for them. how-
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ever, this policy was rescinded on March 2, 1951, by the board which
then provided that eligibility for BAQ, without dependents, rested
with the male member and that the female member had no entitlement
to such allowance unless single quarters were not available to her. This
requirement was incorporated in DOD Instruction 1338.1 dated
April 16, 1954, and appears in the current instruction.

In decision B—117268, January 7, 1954, based upon regulations simi-
lar to those currently in force, we denied payment of BAQ to a female
Air Force member who, because family quarters were not available
at that station, lived off-base with her busband, also an Air Force mem-
ber, as permission for both members to reside off-base did not warrant
the conclusion that single quarters were not available to the female
member in the absence of such determination by the commanding offi-
cer. In a similiar decision, B—152373, April 21, 1964, an Air Force
officer's living off-base was treated as a voluntary relinquishment by
her of single Government quarters in order to live with her husband.
I)isallowance of a similiar claim was affirmed in decision B—150830,
July 26, 1963. Copies of these decisions are enclosed.

Indecision of July 3, 1972 (52 Comp. Gen. 1), copy enclosed, we con-
sidered certain inequities in the dependency requirements applicable
to female members who claim BAQ on account of a dependent hus-
band. In this regard we referred to section 703 (a) of the Civil Rights
Act of 1964, 78 Stat. 255, as amended, 42 U.S.C. 2000e—2, and we ob-
served that in enacting this ban on discrimination based on sex, the
Congress intended to bring to an end prescribed discriminatory prac-
tices against female employees based on stereotyped characterizations
of the sexes and that even characterizations of the proper domestic
roles of the sexes were not to serve as predicates for restricting em-
ployment opportunity.

Consistent with this viewpoint, we examined our prior decision, 32
Comp. Gen. 364 (1953), and similar decisions concerning the depend-
ency of a female member's husband who was physically and mentally
capable of self-support. In the light of present-day developments in
the law we coiicluded that the dependency concepts applicable to the
traditional family and fundamental to those decisions were no longer
for application under present standards. Therefore, to the extent that
certain dependency requirements we had applied in our prior deci-
sions were not specifically required by statutory provision, they were
changed effective the date of that decision.

However, in the case of Frontiero v. Laird, 341 F. Supp. 201 (1972),
the court upheld the constitutionality of 37 U.S.C. 401, which contains
a dependency requirement applicable to female members who claim
BAQ on account of a dependent husband. it found a reasonable reia-
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tionship for the different methods of establishing dependency on the
basis of administrative and economic circumstances. The case has been
appealed to the United States Supreme Court, which is expected to
render a decision during its current term.

It may be that the U.S. Supreme Court's decision in the Frontiei'o
case, when rendered, will require a reexamination of our decisions as
well as a revision of the administrative regulations relating to the pay-
ment of quarters allowances to female members of the uniform serv-
ices. Accordingly, we do not consider that any reexamination of our
decisions in this area would be appropriate at this time.

While the standard in question is not found in 37 U.S.C. 403(a), it
has been established by regulations issued pursuant to section 407 of
Executive Order 11157 and prior similar provisions which authorized
the Secretaries concerned to issue such supplemental regulations as
they deemed necessary or desirable to carry out those orders. Our
previously cited decisions have been based on such regulations.

In view of the foregoing. Captain Callicotte's claim must be con-
sidered in light of the regulations presently in effect. Therefore, in the
absence of a commanding officer's certification that Government quar-
ters are unavailable or inadequate, quarters allowance may not be ap-
proved for her.

Regarding the adequacy of quarters, DOD Instruction 1338.1,
IIIC.2 and table 3—2—4, DODPM, provide that the female member is
not entitled to the basic allowance for quarters prescribed for a mem-
ber without dependents unless quarters for members without depend-
ents (single quarters) are not available for her occupancy. Under
current regulations the adequacy of Government quarters is to be
determined on their fitness for use as bachelor quarters, without re-
gard to their suitability for a married woman who desires to reside
with her husband. See decision of this date to First Lieutenant L. Jack
Staley, ITSAF, 52 Comp. Gemi. 514 (1973),copy enclosed.

Consequently, on the record now before us, Captain Betty M. Calli-
cotte may not be authorized basic allowance for quarters at the with-
out dependents rate. Her application will be retained here.

(B—177049(2)]

Quarters Allowance—Availability of Quarters—Nonoccupancy for
Personal Reasons—Marriage to Another Member of the Uniformed
Services
A female Air Force officer residing with her officer husband in non-Government
housing who alleges discrimination in the denial of her application for quarters
allowance, which she claimed on the basis of bachelor quarters (BAQ) on the
Air Force base are unsuitable forher because she is married and wishes to
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reside with her husband, siiice other married officers are entitled to BAQ at
the dependent rate but her husband receives a quarters allowance without depend-
ents rate and she receives no allowance, properly was denied a quarters allow-
ance at the without dependent rate as the certification of the responsible
commander was not based on the unavailability of quarters but on the presumed
unsuitability of the quarters for a married woman who wishes to reside with
her husband, whereas pursuant to 37 U.S.C. 204 and implementing regulations,
a member is not entitled to BAQ on behalf of a spouse who is on active duty
and is entitled to basic pay in her own right.

To First Lieutenant L. Jack Staley, Department of the Air Force,
February 13, 1973:

We refer further to your letter dated July 21, 1972, with attachments,
forwarded here by letter of September 15, 1972, of Headquarters
United States Air Force (Department of 1)efense Military Pay and
Allowance Committee Number DO—AF—1168), in which you request
an advance decision as to the propriety of payment of basic allowance
for quarters (BAQ) to Captain Lois R. Taylor, USAF, effective
June 12, 1972.

Captain Taylor is married to another Air Force officer and appar-
ently they reside together in non-Government housing located near
her permanent duty station, Barksdale Air Force Base, Louisiana.
Tier application for quarters allowance is based on the unsuitability
of bachelor officer quarters (BOQ) at Barksdale Air Force Base. She
says that such accommodations are unsuitable for her because she is
married and wishes to reside with her husband.

Additionally, Captain Taylor expresses the belief that the denial
of BAQ to her at the single rate is discriminatory as other married
Air Force officers are entitled to BAQ at the dependent rate, but her
husband receives quarters allowance at the without dependents rate,
and she receives no allowance.

In support of Captain Taylor's claim a copy of a military pay order
dated June 12, 1972, has been submitted. It contains a statement from
the Commander, 2d Combat Support Group (SAC), Barksdale Air
Force Base, as follows, "CONDITIONAL STATEMENT: Deter-
mination is hereby made that Government Quarters for housing
facilities are unsuitable for Captain Lois R. Taylor, 437—72—0274FV.
Officer elects to live off base with her husband, Captain John R.
Taylor."

You refer to table 3—2—4, Department of 1)efense Military Pay and
Allowances Entitlements Manual (DODPM) as indicating that en-
titlement to BAQ for a female member with no dependents in her own
right is predicated on the unavailability of quarters but that there is
no reference to, nor definition of unsuitability of Quarters as a basis
for authorization of the allowance.
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The act of September '2, 1957, Public Law 85—272, 71 Stat. 597,
validated BAQ payments made to female members prior to April 16,
1954, where, under criteria similar to those currently in effect, the Air
Force did not assign those members to available single quarters, the
appropriate base, commander having certified that such quarters,
though available, were neither appropriate nor adequate for female
members in view of their marital status. In decision 11—137538, I)e-
cember 9, 1958, copy enclosed, which made reference to the above-cited
act, we disallowed a married female member's quarters allowance
claim where it appeared that orders which purported to establish the
unavailability of adequate quarters could not be accepted for that
purpose as it was not clear that they had been based on the actual
unavailability of adequate single quarters, and not on her marital
status.

In decision of this date to Captain Gerald A. Reasor, USAF, 52
Comp. Gen. 510, copy enclosed, we considered the claim of a female
member for BAQ without dependents in circumstances where she
resided off-post with her member husband and bachelor quarters ap-
parently were available to her. We said that under present regulations
her claim should not be authorized in the absence of a commanding
officer's certification that adequate Government quarters were unavail-
able. Furthermore, we indicated that since table 3—2—4, DODPM, as
well as DOD Instruction 1338.1IIIC upon which it is based, specify
that quarters allowance is not to be paid to a female member unless
quarters for member without dependents (single-type quarters) arc
unavailable, the adequacy of Government quarters is to be determined
on their fitness for the use as bachelor quarters, without regard to
their suitability for a married woman who desires to reside. with her
husband.

It appears that the commander's statement of June 12, 1972, that
Government quarters were unsuitable for Captain Lois R. Taylor, was
not based on the actual unavailability of adequate single quarters,
but on the presumed unsuitability of this type of quarters for a
married member who wishes to reside with her husband. In such cir-
cumstances, under current regulations BAQ, without dependents, may
not be authorized.

Section 420 of Title 37, U.S. Code, provides that a member of a
uniformed service may not be. paid an increased allowance under
Chapter 7 of Title 37 on account of a dependent, for any period during
which the (lepenclent is entitled to basic pay under section 204 of that
title. Accordingly, paragraph 30224a(2), 1)ODPM, pr&vides that a
member is not entitled to BAQ on behalf of a spouse who is on active
duty in the Armed Forces of the United States and entitled to basic
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pay and allowances in her own right. Consequently, payment of in-
creased quarters allowance to a member of the uniformed services
because of his wife while she is serving on active duty and in receipt
of basic pay, is unauthorized. In this regard see decision B—150830,
July 26, 1963 (copy enclosed), and 47 Comp. Gen. 468 (1968).

It has been recognized in the past that where both husband and
wife are service members they are at a disadvantage as compared to
a member married to a civilian wife, who is entitled to increased quar-
ters allowance because of her. However, while legislation has been in-
troduced in the Congress to correct this apparent inequity, no remedial
provision has been enacted into law.

Therefore, the fact that Captain Taylor's husband does not receive
additional BAQ allowance for her because she is in receipt of basic
pay as a member of one of the uniformed services, provides no legal
basis for payment of BAQ allowances to her. As the record does not
show that adequate bachelor Government quarters are unavailable,
Captain Lois R. Taylor may not be authorized quarters allowance,
at the without dependents rate.

(B—177095]

Public Buildings—Contracts——Dual System of Contracting—
Construction and Financing
The proposed modifications in the dual system program procedures for the pro-
curement of public buildings, a procedure which provides fr separate coustruc-
tion contracts and purchase contracts for financing the building projects, does
not require any change in the conclusions reached in 52 Comp. Gen. 226 that the
dual system of contracting is within the legal framework of section 5 of the
Public Buildings Amendments of 1972 since the decision will be equally appli-
cable to the dual system as modified to provide alternatives in the method and
timing of construction contracting; the timing of issuance of the Participation
Certificates; and the terms of redemption and purchase of Participation Cer-
tificates, and the committees of Congress advised of the original plan should be
informed of the proposed modifications to the plan.

To the Acting Administrator, General Services Administration,
February 16, 1973:

Reference is made to letter of February 5, 1973, from your General
Counsel, forwarding for our consideration a copy of a memorandum
dated February 1, 1973 entitled "General Services Administration/
Purchase Contract Program—Dual System/Certain Procedural Modi-
fications." This memorandum supplements an earlier memorandum
dated September 27, 1972, entitled "General Services Administration/
Purchase Contract Program—Dual System/General Description."
This last-named memorandum was the subject of our decision of Octo-
ber 19, 1972, 52 Comp. Gen. 226, wherein we concluded that the con-
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tracting procedures set forth therein were within the framework of
section 5 of the Public Buildings Amendments of 1972 approved
June 16, 1972, 86 Stat. 219, 40 U.S. Code 602a. Your General Counsel
asks whether such conclusion is equally applicable to the prograni as
modified by the memorandum of February 1, 1973, and should l)e
deemed to apply to the program as so modified.

Under the, dual system program procedure—set out in detail in our
decision of October 19, 1972—the General Services Administration
(GSA) issues separate invitations (a) for bids for the construction of
specified building projects and (b) for bids to finance and sell to the
United States the group of projects. GSA then accepts the most favor-
able construction bid for each project by entering into a Construction
Contract with the construction bidder and implemllents the most favor-
able financing hid for the projects by entering into a Public Buildings
Purchase Comitract and Trust Indenture ("Purchase Contract") with a
Trustee. The Trustee receives the necessary funds through issuance of
Participation Certificates to the successful financial bidders. Each
Participation Certificate evidences an undivided interest in the obli-
gation of the United States to make payment of the Purchase. Price
under the Purchase Contract, and such obligation of the United States
includes the obligation to pay such amounts as may be necessary to
enable the Trustee to pay the principal of and prenium, if ally, and
interest on the Participation Certificates when and as the same become
duo and payable as specified therein.

The modifications in the dual system program procedures now pro-
posed in the memorandum of February 1, 1973, consist of alternatives
in respect of (1) the method and timing of the construction contract-
ing, (2) the timing of issuance of the Participation Certificates, and
(3) the terms of the redemption and purchase thereof prior to matu-
rity. Such modifications are set forth in the, memorandum as follows:

(1) Methoi and Timing of Con.structiom Contracting. It is proposed that a
"phased construction" method of construction contracting be permissible under
the program. Vnder this method, instead of a single prime contract for the corn-
plete construction of each project, a number of prime contracts would be entered
into from time to time, each covering one or more phases of design or construc-
tion of one or more projects. The prime contracts for certain phases would ho
entered into after performance of prime contracts for earlier phases has begun or
been completed. Typical phases are design, foundation, structural frame, heating,
ventilation and air-conditioning, partitions, etc. Site acquisition would in some
cases occur after the initial design phase.

(2) Timing of Issuance of Participation Certificates. It is proposed that, where
phased construction is used for a project, the bids for the I'articipation ('ertifi-
(ates to be issued to finance the project would be invited at or after issuance of
the invitation for bids or proposals for the prime contract for the initial phase
of design or construction, and the bids for the I'articipation ('ertificates could be
accepted prior to the award of such l)rime contract. As heretofore under the
program, the principal amount of the Participation Certificates for which bids
would be invited would not exceed the amount estimated by GSA, at approxi-
mately the time of the invitation, as the maximum which might be required to
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cover the costs and expenses (including capitalized interest) to the Target Date,
as more fully described in the September 27, 1972, memorandum.

Also, under the proposed modified procedures, whether or not phased con-
struction is used, the terms of invitation for financial bids would, if and when
deemed advantageous by the Administrator, provide that the Participation Cer-
tificates bid for would be purchased and paid for in installments at specified
future dates, rather than on a single date.

As an additional alternative under the proposed modified procedures, the
Administrator could, in lieu of initially inviting bids for the purchase of a prin-
cipal amount of Participation Oertificates sufficient to cover the maximum esti-
mated costs and expenses for the projects, invite bids initially for Only a
portion of the estimated maximum, and subsequently from time to time as con-
struction progresses invite bids for additional amounts of Participation Certifi-
cates of the same or new series to be issued under the same Purchase Contract,
appropriately amended or supplemented each time to reflect the additional is-
suance. In the case of any such subsequent invitation, the principal amount for
which bids are invited would not, however, exceed the amount estimated by GSA,
at approximately the time of the invitation, as the maximum which might be re-
quired to cover future costs of construction and other applicable costs and ex-
penses referred to above, after taking into account any available funds at the
time remaining with the Trustee.

(3) Redemption and Purchase of Participation Certificates. Each Purchase
Contract would contain provisions for (1) the mandatory redemption of Par-
ticipation Certificates at a specified date within a year after the Target Date
with any sums remaining in the Construction Fund after any transfer of sums
to the Completion Fund for any uncompleted projects, and (2) the mandatory
redemption of Participation Certificates at a specified date not later than one
year following final completion (as determined by GSA), and in any event no
later than three years following the Target Date, with any sums remaining in
the Completion Fund. Provision would also be made for a Purchase Fund to
permit the Administrator at any time to utilize under appropriate circumstances
for the purchase and retirement of Participation Certificates sums held by the
Trustee in the Construction or Completion Funds and no longed deemed neces-
sary for construction or related costs or expenses, as well as additional moneys
which may be paid by the Government to the Trustee for the purpose of purchase
and retirement of Participation Certificates.

We find nothing in the modifications set forth above which—from
a legal standpointr—would require any change in the conclusions
reached in our decision of October 19, 1972. Accordingly, that decision
is equally applicable to the program as so modified.

Inasmuch as the interested committees of the Congress were advised
of the original plan by your agency, we suggest you advise the same
committees of the instant modifications.

[B—17Th18]

Agriculture Department—Losses Sustained by Producers, Etc.—
Turkey Growers—Indemnification
The losses sustained by five turkey growers in connection with the Department of
Agriculture's quarantine program for the control and eradication of exotic New-
castle disease—a highly virulent communicable disease of poultry—which was
imposed under the Department's authority to prevent the interstate dissemina-
tion of a disease, may not be indemnified under the terms of 21 U.S.C. 114a or
pursuant to the authority in 7 U.S.C. 612c. 21 U.S.C. 114a authorizes indemnity
I)ayments for the destruction of animals, including poultry, when performed
under the supervision of the Department, whereas the growers sold. their flocks
and eggs upon their own initiative, a disposition that is not considered a "con-
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structive destruction" that resulted from the quarantine, 7 U.S.(. 612c is intended
for application only when an entire commodity is in distress and, furthermore,
indemnity payments have been founded upon specific legislation.

To the Secretary of Agriculture, February 16, 1973:

By letter dated November 22, 1972, the Acting Secretary of Agricul-
hire reque.ste(l our decision concerning the authority of the. 1)epart
ment of Agriculture to make indemnity I)ay1e1ts to five California
turkey growers for losses sustained in connection with the 1)epart-
ment's program for the control and eradication of exotic Newcastle
disease.

In November 1971 exotic Newcastle disease—a highly virulent,
cominumcable disease of poultry- —broke out in certain areas of the
United States. In December 1971 your Department responded to this
situation by imposing a Federal quarantine in, among other areas,
portions of southern California. This action was undertaken pursuant
to section 2 of the act approved February 2, 1903, as amended, '21 U.S.
Code 111, and the act approved March 3, 1905, as aniended, 21 U.S.C.
123—127. Section 2 of the 1903 statute, as amended, authorizes the
Secretary of Agriculture to make such regulations and take such Incas--
ures as he may deem proper to, inter a-ha-, prevent the interstate dis
semination of the contagion of any contagious, infectious, or corninuni-
cable disease of animals an(l/or live poultry. Section 1 of the 1905
statute, as amended, 21 U.S.C. 123, provides in part:

The Secretary of Agriculture is authorized and directed to quarantine * * *
any portion of any State * * * when he shall determine the fact that any ani-
mals and/or live poultry in such State * * * are affected with any contagious,
infectious, or communicable disease of livestock or poultry or that the contagion
of any such disease exists or that vectors which may disseminate any such ilis-
ease exist in such State * * $

The Federal quarantine relating to exotic. Newcastle disease. pro-
hibited, except as otherwise provided, the interstate movement from
the quarantine area of any poultry or eggs. 9 CFR 82.4, as amemted,
3 F.R. 25218 (December 30, 1971). An exception was provided to
permit the interstate movement of live poultry solely to federally in-
spected slaughtering establishments for immediate slaughter and upon
prior Federal aI)proval. An exception was also made to I)erlnit i:iter-
state movement of "table eggs and eggs for processing" under certiuii
conditions. The State of California quarantined the same area and jul
posed similar prohibitions and restrictions with respect to intrastate
movement- from the, quarantine area. On March 10, 1972, the quaran-
tine, was extended by your Department and the State of California to
encompass additional areas of southern California. including the
ranches of the five turkey growers here involved.

In December 1971 your Department entered into a cooperative
agreement with the, State of California pursuant to section 11 of the
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act approved May 29, 1884, as amended, 21 U.S.C. 114a, which pro-
vides in part:

The Secretary of Agriculture, either independently or in cooperation with
States * * * is authorized to control and eradicate any communicable diseases
of livestock or poultry * * * including the payment of claims growing out of
destruction of animals (including poultry), and of materials, affected by or ex-
posed to any such disease, in accordance with such regulations as the Secretary
may prescribe. * *

The Acting Secretary's letter reads, in part:
The flocks of the five turkey growers * * were substantial in size, i.e., 2200,
3000, 6000, 5000 and 12,000 breeders respectively. The growers have sustained
substantial economic losses as a result of the quarantine imposed upon the area
which encompasses their ranches. These growers raised turkey breeder flocks
and produced hatching eggs which normally were shipped interstate as well as
intrastate. As pointed Out above, the Federal quarantine generally prohibited the
interstate movement of hatching eggs, as well as poultry for purposes other than
slaughter, and the State quarantine prohibited such movements intrastate from
the quarantined area. The growers allege that these restrictions so adversely af-
fected their businesses that they were forced to dispose of all of their turkeys and
eggs. The turkeys were either destroyed or marketed for human consumption and
the eggs were sold to commercial breakers. The disposition of the flocks and eggs
was not ordered by this Department or the State under the cooperative program
for the control and eradication of the exotic Newcastle disease. The flock owners
voluntarily disposed of their flocks and eggs because of the economic losses in-
curred and not because of known infection or disease exposure in the flocks.
%Ve are requested to determine whether the five growers may be in-
demnified for their losses under the terms of 21 U.S.C. 114a, or, in the
alternative, whether they may be compensated under the authority of
section 32 of the act approved August 24, 1935, as amended, 7 U.S.C.
612c.

Applicability of 21 IJ.S.C. 114a.

As noted previously, 21 U.S.C. 114a authorizes the Secretary of
Agriculture, inter alia, to pay claims "growing out of destruction of
animals (including poultry), and of materials, affected by or ex-
posed to any such disease, in accordance with such regulations as the
Secretary may prescribe." Regulations for the application of 21 U.S.C.
114a in connection with exotic Newcastle disease appear at 9 CFR

53.1—53.10, as amended, 37 F.R. 134 (January 6, 1972) and 5689
(March 18, 1972). These regulations authorize payment of "the ex-
penses of purchase, destruction and disposition of animals and mate-
rials required to be destroyed because of being contaminated by or
exposed to" the disease under certain conditions [9 CFR 53.2(b)].
Among the conditions are that the animals be appraised by employees
of your Department [id. 53.3, 53.10(c)], and that the animals be
killed promptly after appraisal and disposed of by burial or burning,
unless otherwise specifically provided, under the supervision of such
employees. [id. 53.4].
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The. position of the turkey growers is presented iii a IflelilOrahldufli
dated July 21, 1972, from Joseph D. Tydings, Esquire, of the law
firm 1)anzanskv, Dickey, Tydings, Quint & Gordon, to the Senate Com-
mittee on Agriculture and Forestry. This menioraiidiim, at page. 4,
summarizes the growers' argument for application of 21 U.S.( . 114a as
follows:

The turkey breeder flock owners should be indemnified, as authorized by 9
C.F.R. 53.2(b), because (1) there was a quarantine imposed on several south-
ern California counties (See 36 Fed. Reg. 25218 (1971) ) which prohibited the
interstate movement of poultry, eggs, poultry carcasses, and various materials
associated with the poultry industry ; (2) the turkey breeder flocks in quEe4tioIk
were exposed to Exotic Newcastle Disease as required by 21 U.S.C. lila, 21
U.S.C. 134a(b), and 9 O.F.R. 53.2(b) and (3) as a result of the aforemen-
tioned the turkey breeder flocks were "destroyed," as required by 21 U.S.C. 114a,
21 U.S.C. 134a(b) (d), and 9 C.F.R. 53.2(b) for compensation.
The memorandum, at page 6, elaborates upon the conclusion that these
turkeys were exposed to the, disease:

Mr. Russ Barnum. who is acting as spokesman for the independent turkey
growers, has absolutely no doubt that tile birds were exposed to the disease.
Barnum was in contact with several diseased ranches, i.e., Poultry ranches where
the disease had been discovered, and had made subsequent contact with the
turkey ranches in question. In addition, vehicles which had been iii contact with
contaminated materials subsequently exposed the turkey breeder flocks to the
disease. Finally, air currents, migratory birds, and other acts of nature were
responsible for exposing the turkeys to the disease. Therefore, although the
turkeys were not contaminated by the disease, they were exposed to it. It should
also be noted that the Advisory Committee, a group of scientists who periodically
advise USI)A on various matters, chaired by I)r. Ben l'omeroy of the University
of Minnesota, was not asked for its OpinlOll on this matter, because apparently
USDA was aware that the Advisory Committee would state that time turkeys had
been exposed to the disease.

On the matter of destruction of the flocks, the memorandum, at
page 7, adopts the. following argument:

The turkey breeder flock owners have been victims of "constructive (lestruc-
lion,'' i.e., there has been destruction as an economic fact of life although perhaps
there was not actual destruction.

There is no practical difference between the I)epnrtnient of Agriculture seizing
and destroying chickens stricken or exposed to a dangerous, conmniunk:tble dis-
ease covered by tIme statutes in question and imposing a quarantine on a certain
area, including a prohibition on the interstate or intrastate (outside the quaran-
tine area) movement of turkey hatching eggs which "forces'' the turkey hatching
egg producers to sell their birds to processors, drown their birds, or el1 their
eggs to commercial breakers, all of which are done at substantial losses. Although
the turkey growers were not required to destroy their birds or their hatching
eggs, time result was essentially the same because of the quarantine. 'rile turkey
flock owners. in order to reduce their substantial losses, either sold their birds to
processors (for human consunll)tion), sold their eggs to commercial breakers, or
drowned their birds. 'I'hji in essence, is the "constructive destruction," and it ('liii
be analogized to the dairy industry. If because of Some dangerous cOIIIIli('ri('lLhl(',
(lisease, a quarantine is imposed on a county, e.g., and milk from COWS ('annot be
shipped outside the quarantine area to its normal market, and time cows are
ultimately sold to I)rocessors as meat, the farmer's (lairy business has 'en on-
structively destroyed. Tile turkey growers have done all that is possible to niti—
gate their losses, but, for all practical purposes, tile quarantine destroyed their
flocks. Hence, they should be indemnified for their losses.
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Concerning the question of exposure to disease, the Acting Secre-
tary's letter states:

* * ° There is no definition of the term "exposed" in the statutory provision.
This Department has deemed the determination as to whether animals were
"exposed" to a communicable disease to be a matter of professional judgment
based upon an epidemiological investigation as to the involvement of the partieu
lar animals with infeted animals or premises. All relevant circumstances are
considered, such as possible contact with infection through the movement of
other animals, avian species, vectors, persons, products, equipment, or vehicles,
as well as other factors which might be relevant, such as weather. The term
"exposed" has been deemed to relate to such a determination with respect to
particular animals and not to relate to all animals within a geographic area
under quarantine regardless of the history of the animals in relation to the
disease. All animals in a quarantined area are considered as having an "un-
known status' unless they are identified as infected on the basis of clinical
symptoms, virus isolation, or other diagnostic procedure, or they are identified
as "exposed" based UI)Ofl an epidemiological investigation.

With specific reference to the turkey flocks here involved, the letter
states: "After investigation, representatives of this Department con-
cluded that there is no evidence that the flocks were in fact exposed
to exotic Newcastle disease " ' fl'." Additional materials provided to
us by your Department indicate that each of the ranches here involved
was visited at lea,st twice by Federal officials. The Acting Secretary's
letter also states with reference to application of 21 U.S.C. 114a:

Neither is the term "destruction" defined in the statute. The term is used in
the regulations to relate to the disposition of animals specifically found to be
infected with or exposed to a communicable disease and which are ordered to be
disposed of by the Federal or State representatives cooperating in the control
and eradication of disease under a cooperative agreement between this Depart-
nient and the State.

We have been advised by the Office of the General Counsel of this Department
that, in view of the circumstances outlined above and the statutory language
and legislative history thereof * * * there is serious question whether the term
"exposed" is intended to automatically apply to all animals in a quarantined
area and tile authority of the Secretary to pay indemnities under the provisions
of 21 U.S.C. 114a for "constructive destruction" or consequential damages result-
ing from the imposition of a quarantine is also subject to serious question. * *

On the basis of the information presented to us, we must conclude
that 21 U.S.C. 114a is not by its terms applicable to the turkey growers
here involved. It is conceded that the turkey flocks and eggs of these
growers were not affected or contaminated l)y exotic Newcastle disease.
With respect to the question of exposure to the disease your T)epart-
ment takes the position that such determinations are a matter of pro-
fessional judgment based upon epidemiological investigation involving
consideration of all relevant circumstances. The memorandum on be-
half of the claimants also appears to approach the question of ex-
posure as a matter of scientific judgment based upon epidemiological
factors. Thus, the memorandum alleges that the flocks were exposed
by contaminated vehicles, air currents, migratory birds, and other acts
of nature. However, your I)epartment's experts presumably considered
these and any other relevant factors in concluding that the flocks were
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not exposed. Moreover, the memorandum fails to I)resent any expert
opinion in support of its allegation as to exposure. The. only assertions
in this regard are that Mr. Russ Barnum, a spokesman for the grow-
ers, "has absolutely no doubt that the birds were exposed to the dis-
ease," and that if the question had been submitted to your J)epart-
ment's Advisory Committee, the Committee would have concluded that
the flocks were exposed. However, there is no indication that Mr.
Barnum is qualified to make epidemiological determinations; and the
assertion as to what the Advisory Committee would have concluded
must be considered speculative at best. In any event agency admin-
istrative determinations——such as the one here concluding that the
flocks were not exposed—are binding on us in the absence. of substan-
tial evidence to the contrary. We find no such substantial evidence to
the contrary in this case.

Apart from the matter of exposure, 21 U.S.C. 114a authorizes in-
demnity payments "growing out of destruction of animals (including
poultry), and of materials -'' in accordance with such regulations
as the Secretary may prescribe." As note(l previously, Department of
Agriculture regulations require, inter alia, appraisal, destruction, and
disposal under the supervision of certain Department employees. In
the present case, however, the turkey growers sold their flocks and eggs
entirely at their own initiative, without any approval or involvement
on the part of your Department's employees. Therefore, it appears that
the actions taken with respect to the turkey flocks and eggs here in-
volved were not within the normal application of the indemnity Pro-
vision. however, Mr. Tydings' memorandum takes the, position that
evemi if there was no "actual" destruction, the turkey growers are the
victims of a "constructive destruction" since, as a result of the. quaran-
tine, they were forced to dispose of their flocks and eggs for, in effect,
salvage value. Thus, it is argued, there is no practical difference l)e-
tween an actual seizure and destruct-ion by your I)epartment pursuant
to 21 U.S.C. 114a, and the imposition of restrictions upon transporta-
tion of flocks and eggs which eliminated normal markets.

The, facts presented in t.he memorandum do not (liSCioSe whether the
turkey growers may have had any practical alternatives less drastic
than selling their flocks and eggs for salvage. however, assuming that
no alternative existed—and, therefore, that the quarantine had the
same l)ractical effect as an actual destruct-ion- —-the "constructive (le-
struction" argument is directed entirely at the quarantine asl)ect of
your I)epartinent's efforts to combat exotic Newcastle (lisease. On the
other hlan(l, it is apparent that the quarantine irogmimmi is separate and
distinct from time destruction program provided for under 21 U.S.C.
114a and 9 CFR, Part 53. Thus the quarantine program is founded
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upon different authorities—primarily 21 U.S.C. 123 and 9 CFR, Part
82. The specific purposes of the two programs also differ. The quar-
antine program is in the nature of a preventive measure designed to
inhibit the dissemination of disease; while the destruction program is
concerned with the actual eradication of disease within a quarantine
area. In this regard it is notable that while the destruction program
is limited to animals and materials affected by or exposed to disease,
a quarantine under 21 U.S.C. 123 may be imposed upon a deterinina-
tion, inter alia, that the contagion of a disease or vectors which may
disseminate disease exist in a certain area.

In view of the foregoing, we believe that the indemnity authority
of 21 U.S.C. 114a is limited to the actions specifically provided for in
that section, i.e., in effect, the seizure and destruction by your Depart-
ment of animals and materials actually affected by or exposed to
disease. We are aware of nothing which suggests that this indemnity
authority is designed for application to claims growing out of other
actions taken by your Department in its general approach to the con-
trol and eradication of communicable diseases of animals or poultry.

Applicability of 7 U.S.C. 612c (Section 32 of Public Law 74—320).

Section 32 of the act approved August 24, 1935 (Public Law 74—
320), Ch. 641, 49 Stat. 750, 774, as amended, 7 U.S.C. 612c, appro-
priates certain sums to be maintained in a separate fund and utilized
by the Secretary of Agriculture to, inter alia:

* * * (3) re-establish farmers', purchasing power by making payments in
connection with the normal production of any agricultural commodity for domes-
tic consumption. * *

The Acting Secretary's letter to us points out that clause (3) of sec-
tion 32 was applied in making indemnity payments to reestablish the
purchasing power of, cranberry growers following demoralization of
commercial markets for the 1959 crop which occurred as a result of
publicity concerning the use of chemical weed killers on some cran-
berries. It is also stated that our Office passed upon the legality of the
cranberry program (see B—142279, March 28, 1960), and that no seri-
ous objections to the program were voiced by the Congress. However,
concerning application of section 32 to the turkey growers here in-
volved, the Acting Secretary states:

* * * there is a significant distinction between the cranberry situation and
that of the turkey breeder flock owners. In the former case the whole industry
throughout the United States was involved, while in the latter there are only
five affected turkey producers, located within a small area of California. Section
32 refers to farmers' purchasing power—in the plural——and to the normal pro-
duction of the agricultural commodity for domestic consumption. The section
appears to contemplate a situation in which the entire crop of a commodity is in
distress, rather than a situation involving a minor segment of the agricultural
industry.
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It may also be noted that since the cranberry payment program was eOfl(lflCtPd
by this Department for the 1959 crop of cranberries, Congress has since seen fit
to enact specific legislation in each subsequent instance where indemnification
for farmers was considered appropriate. For example, in the case of milk. ('on-
gress authorized a milk indemnity program to compensate farmers and others
who have suffered losses as a result of removal of their dairy products from
commercial markets because such products contain residues of chemicals reg-
istered and approved for use by the Federal Government at the tinie of such
use. (7 U.S.C. 450j) Similar authority has been provided for the indemnification
of beekeepers "in cases in which the loss occurred as a result of the use of
economic poisons which had been registered and approved for use by the Federal
Government." (7 U.S.C. 1351) note.) Accordingly, even if the provisions of section
32 are construed to be l)road enough to permit payments to the turkey growers
here involved, the subsequent specific legislation authorizing indemnification
for certain losses make it questionable whether the general authority of section
32 remains available for such purpose.

%Ve agree that, unlike the cranberry situation, the problem of the
turkey growers here involved cannot—at least at the present tinie-=be
characterized as a general problem affecting the entire industry. More
fundanientally, we also agree that, in view of the fact that application
of section 3'2 to the cranberry situation was itself subject to sonic
doubt, B—142279, suprd, p. 6, and that subsequent indemnity programs
have beeii founded upon specific legislation, it is questionable whetiler
the general authority of section 32 remains available for inde:nnifica-
tion payments of the type here contemplated.

For the reasons stated herein, it is our opinion that neither 21 L.S.O.
114a nor 7 TT.S.C. 612c aut.horizes indemnity payments under tile
circumstances set forth in the Acting Secretary's letter and the mate-
rials enclosed therewith.

E B—17714]

Retirement—Civilian—Service Credits—Military Service—Waiver
of Retired Pay
An Army sergeant who when retired on December 1, 1960, under 10 U.S.C. 3914,
entered the Federal Civil Service from which he retired for disability on Novemn-
her 21, 1969, and who on October 1, 1970, both changed to full waiver hi partial
waiver of retired pay for Veterans Administration (VA) compensation, and
waived retired pay to have his military service used in the computation of lii
civil service annuity pursuant to 5 U.S.C. 8352(c), may have his retired pay
retroactively waived to the date of his civil service retirement if the Civil
Service Commission agrees to recompute his annuity and pay the additional
annuity due, since waiver of retired pay under 38 U.S.C. 3105 for VA compensa-
tion (lid not (listurl) the military status of the retiree, and the VA compensation
erroneously paid will be recouped, nor will the double benefit prohibited by 38
U.S.C. 3104 result from the use of the military service for civil service annuity
purposes as no military retired pay will be paid.

To the Secretary of the Army, February 20, 1973:
Further reference is made to letter dated October 4, 1972, from the

Acting Assistant Secretary of the Army (Financial Management)
requesting a decision as to the waiver of Sergeant Major Clifford
Frank Clarry, SSAN 074—09—6523, of his retired pay in order that his
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military service may be credited in the computation of his civil service
annuity retroactive to November 21, 1969. The request has been
assigned Submission No. SS—A 1166 by the Department of Defense
Military Pay and Allowance Committee.

It is stated that Sergeant Major Clarry retired December 1, 1960,
under the provisions of 10 U.S. Code 3914. He waived a portion of
his retired pay to receive Veterans Administration compensation for
the period from July 1, 1967, through September 30, 1970. The par-
tial waiver was changed to a full waiver of retired pay effective Octo-
ber 1, 1970. The compensation award made on October 1, 1970,
retroactive to November 3, 1969, of $498 per month exceeded the
retired pay entitlement, his retired pay was stopped effective Octo-
ber 1, 1970, and the Veterans Administration is now recouping the
overpayment of compensation equal to the amount of retired pay pre-
viously paid for the period from November 3, 1969, through Sep-
tember 30, 1970.

Sergeant Major Clarry was retired from the civil service for dis-
ability on Noveniber 21, 1969. The annuity was initially established
without credit for his military service since he had never submitted
a formal request to the Retired Pay Division, Department of the
Army, to waive retired pay so that his military service could be used
in the computation of his civil service annuity. He is now of the
opinion that his waiver of retired pay and the retroactive award of
compensation by the Veterans Administration constitutes a retro-
active waiver of retired pay so as to allow him to credit his military
service in the computation of his civil service annuity retroactive to
November 21, 1969.

It is further stated that a notice was received on March 15, 1971,
from the Civil Service Commission that a change in the monthly rate
of Sergeant MajorClarry's civil service annuity to $320 was effective
October 1, 1970, since he waived retired pay on that date and his mili-
tary service was being used in the computation of his annuity effective
the same date. The Commission, in a letter to the retired member dated
January 17, 1972, indicated that if the Army Retired Pay I)ivision
would furnish a corrected record showing waiver of military retired
pay on or before November 20, 1969, the annuity would be recomputed
allowing credit for military service as of November 21, 1969, effective
date of his civil service annuity.

By letter dated April 9, 1972, Sergeant Major Clarry requested a
statement from the Retired Pay Division of waiver of his military
retired pay effective October 3, 1969, the date it is reported that he
waived his military retired pay for VA compensation. In view of his
failure to elect an annuity computed on his military service at the time
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of his civil service retirement on November 21, 1969, doubt is expressed
as to whether a retroactive waiver of retired pay to that date. is now
permissible. If not, question is raised as to whether the effective date
of the waiver should be October 1, 1970, date of the Veterans Admin-
istration award of compensation exceeding military retired pay, or at
such date as a formal waiver for civil service annuity is received from
the retired member.

Section 3104, Title 38, U.S. Code, provides in pertinent plirt, as
follows:

(a) Except to the extent that retirement pay is waived under other provisiotis
of law, not more than one award of pension, compensation, emergency officers',
regular, or reserve retirement pay, or initial award of naval pension granted
after July 13, 1t13, shall be made concurrently to any person based on his own
service or concurrently to any person based on the service of any other person.

It is provided in 38 U.S.C. 3105 that any person ho is receiving
pay pursuant to any provision of law providing retired or retirement
pay to persons in the Armed Forces, and who would be eligible to re-
ceive pension or compensation under the laws administered by the Vet-
erans Administration if he were iiot receiving such retired pity, shall
be entitled to receive such pension or compensation 111)011 the filing by
such person with the (lepartment by which such retired pay is 1)aid of
a waiver of so much of his retired pay or retirement pay as is equal in
amount to such pension or compensation. It is assumed that Sergeant
Major Clarry filed suli a waiver with the I)epartment of the Army.

Since the amount of retired pay which was subject to waiver is
limited to an amount which is equal to the compensation to which a per-
son is entitled to receive from the Veterans Administration, the waiver
adjusts to ally changes in the compensation award and if that award
exceeds the monthly military retired pay such pay is stopped. how-
ever, a waiver of retired pa to receive 1)ension or compensation does
not disturl) the person's status as a retired niember and is effective only
as to the amount of retired pay waived. ThUS, if the Veterans Admin-
istration either reduces or stops altogether the payment of tile penSion
or compensation tile amount. of waived retired pay of the persomi should
be increased accor(iingly. See 28 Comp. Gen. 481 (1949), and 43 id.
39 (1963).

Waiver of military retired pay for the purpose of increasing a civil
service annuity is covered by entirely different laws and regulations.
Tile controlling statute, 5 U.S.C. 8332 (c), provides as follows:

(c) Except as provided by subsection (d) of this section, an employee or
Member shall be allowed credit for periods of military service before the date
of the separation on which title to annuity is based. However, if an employee or
Member is awarded retired pay on account of military service, hi military
service may not be credited unless the retired pay is awarded—

(1) on account of a service-connected disability——
(A) incurred in combat with an enemy of the United States; or
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(B) caused by an instrumentality of war and incurred in line of duty
during a period of war as defined by section 301 of title 38; or

(2) under chapter 67 of title 10.
It is provided in 5 U.S.C. 8345(d) that

(d) An individual entitled to annuity from the Fund may decline to accept all
or any part of the annuity by a waiver signed and filed with the Civil Service
Commission. The waiver may be revoked in writing at any time. Payment of the
annuity waived may not be made for the period during which the waiver was in
effect.

The regulations of the United States Civil Service Commission re-
lating to the credit of military service are contained in subchapter S3,
Federal Personnel Manual Supplement 831—1. Section S3—5 provides in
pertinent part as follows:

1. Waiver of military retired pay. (1) An employee or employee-annuitant who
is receiving military retired pay which bars credit for military service as ex-
plained in a (1) of this section may elect to waive the retired pay and have his
military service added to his civilian service.

(2) Adjudication of many retirement claims involving waivers of retired pay
are unduly delayed because the employee failed to execute a waiver and send it to
his retired pay center on a timely basis and also because the employee has
already received military retired pay beyond the effective date of his proposed
waiver and a recovery of the overpayment is required. To avoid this delay, the
employee's waiver request—specifying the effective date of the waiver—-should
be forwarded direct to the Military Finance Center from which retired pay is
received at least 00 days before the commencing date of annuity under the civil
service retirement law. The waiver should be worded in the following manner:

I (full name and military serial number) hereby waive my military retired
pay effective (date of separation). I hereby authorize the Civil Service
Coinniission to withhold from my civil service retirement annuity any amount
of military retired pay granted beyond the effective date of this waiver due
to any delay in receiving or proc.ssing this election.

While the regulations do not require that the employee or employee-
annuitant make his election to waive his military retired pay in ad-
vance, the tenor of the regulations indicates that such waivers are to
be given only prospective effect. Also, the regulation sets forth a form
of waiver to be filed with the military finance center from which mili-
tary pay is received. However, it would appear that any waiver clearly
indicating the member's intentions would be acceptable and no double
benefit would result from the use of the military service on which re-
tired pay is computed for any period during which military retired pay
is not paid. Cf. 50 Comp. Gen. 80 (1970).

While different laws and regulations govern the payment of civil
service retirement, it would seem that the applicable waiver provisions
are flexible enough to permit the starting or stopping of civil service
annuity and military retired pay so as to give effect to the waiver filed
pursuant to the above-cited 38 U.S.C. 3105 for the crediting of military
service in the computation of the civil service annuity. It appears that
the Civil Service Commission has recomputed Sergeant Major Clarry's
annuity to include his military service and has been paying him an-
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nuity on that basis from October 1, 1970, the (late military retired iay
was stopped under his waiver of military retired pay to receive Vet-
erans Administration compensation. Since under the retroactive com-
pensation award he is not entitled to retired pay after November 3,
1969, and the amount paid subsequent thereto is being recouped by
the Veterans Administration, we see no reason why his military service
may not be credited in the computation of his civil service annuity from
November 1, 1969, date of retirement, provided the Civil Service
Comnnssion agrees to recomputation and payment of the additiona'
annuity. Final decision in the iiiatter rests with the Commission which
has exclusive jurisdiction over the computation an(l paynient of civil
service annuity. Accordingly, we have no objection to considering the
waiver of retired pay effective as of November 3, 1969.

It s apparent that the overpayment of military retired pay has not
been fully recovered and it- is our view that if tlìe Civil Service Coni—
mission finds an additioiial amount of annuity due, the amount sllOUl(1
be set off against the indebtedness before any paynheuit is made to
Sergeant Major Clarry.

[B—175895]

Contracts—Federal Supply Schedule—Purchases Elsewhere
A firm who had a yearly supply contract with the General Services Adnilnistra-
tion (GSA) for carpet servicing in Government buildings within a designated
area at a specified price but accepted an oral order from an agecicy in another
contractors area may not be paid the higher price claimed on the basis of en
titlemnent to be reimbursed as for an "open market" ob at commercial prices.
The firm cognizant of the limitations imposed by the GSA contracts is charged
with flotice of the lack of employee authority to obligate the Government aiid
should have advised the agency of its error. Siiice the service was not within the
urgency exception of the contract, the error in L)rOcllriTig tli& services on the open
market rather thaic from the schedule contract does not legally obligate the Gov-
ernnient beyond the extent of time lrice stipulated.

To the Director, Office of Administration, The Renegotiation
Board, February 21, 1973:

Reference is made to your letter of April 12, 1972, with attachments,
transmitting the claim of Afghan (tarpet Cleaners (Afghan) for serv-
ices fui'nished to your agency in January and Februar 1972, and re
questing our decision as to the amount the Board may pay in satis
faction thereof.

The record reveals that Afghan was the recipient. of the General
Services Administration's (GSA) contract GS—03—1)P—(P)- -10023 for
the cleaning, repairing and installation of rugs and carpets in Gov—
eminent bmldmgs for tim period of June 1. 1971. through May 31,
1972. Afghan's contract encompassed "Area 2" which was described
as Southw'est and Southeast \Vashington, D.C. The contract for North-
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west and Northeast Washington, I).C. was held by Metro Maintenance,
Inc. (Metro) of Falls Church, Virginia.

The master schedule for all such contracts in Region 3, identified as
the Washington, D.C., Maryland and Virginia areas, stipulated that
the term contracts and covering price schedules were mandatory on
agencies within the respective geographical areas, and that the con-
tractor holding the contract for a specified area would be required
to fulfill all requirements of the agencies within the area encompassed
by his contract subject to certain enumerated exceptions. The Gov-
ernment agency was required to use the contractor holding the contract
for the agency's area, unless the services were required at a location out-
side a designated service area.

According to the record, your agency, located in the Northwest sec-
tion of Washington, I).C., was in the process of moving from its prem-
ises at 1910 K Street, N.W. to its new location at 2000 M Street, N.W.
during the month of January 1972.

You have stated that the agency orally ordered Afghan, which did
not hold the contract for that area, to pick up some 13,162 square
feet of carpet from 1910 K Street, N.W., clean it, and deliver it toyour
new offices. You further advise that during the course of 2 days in the
week of January 10, 1972, Afghan's crew removed the carpeting from
the old location with the assistance of two GSA laborers. The record
relates that when the Afghan foreman was requested to furnish a
receipt for the carpets as required by Afghan's contract, he merely
tendered his business card and stated that Afghan would mail the re-
ceipt to the Board.

During the course of the following several weeks, your agency con-
tacted Afghan regarding the determination of a price, but was pur-
portedly advised by Afghan that a price had not yet been computed.
For this reason, you state that the Board was unable to issue a
purchase order.

The carpets, after being cleaned, were delivered to your new offices
on or about February 15, 1972, at which time Afghan submitted an
invoice in the sum of $2,579.76, which was computed by multiplying
the 13,162 square feet of carpet by 20 cents per square foot less a
discount of 2 percent for payment within 10 days.

A letter from Afghan, dated March 2, 1972, amended its invoice
by offering an additional 3 percent discount if the invoice were paid
by March 16, 1972. It was explained that the 20 cents per square foot
figure was the price offered to all of Afghan's commercial customers
and that it could not offer the Board more favorable treatment than
its other commercial customers.
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By letter of March 27, 1972, you advised Afghan that- the services
covered by the invoice were ordered on the basis of Afghan's GSA
contract, and that the Board erred in selecting Afghan from t.he
schedule as the autllorize(l contractor for the Northwest area, since
a review of the schedule showed Metro as holding that contract. You
maintained that the Board was not authorized to pay more than
Afghan's contract 1)rice of 8 cents per square foot, less discounts as set
out in the GSA schedule. Therefore, you advised Afghan that you had
prepared a purchase. order at S cents per square. foot, less a 45 percent
prompt payment discount and an additional trade discount of 40 Pt"-
cent, for a total invoice price of $347.48. Afghan was advised that if it
would submit- a proper invoice in that amount, the invoice would
receive prompt attention.

The record includes a copy of an undated letter from Afghan stat-
ing that it was charging the Board with knowledge of the fact- that
Metro, rather than Afghan, held the contract for Northwest Wash
ington. The letter further indicates that Afghan knew Government
agencies were obligated to order their requirements from the firm hold-
ing the contract for the area in which the agency was located. how-
ever, Afghan maintained that it could not afford to absorb losses on
the removal and cleaning of carpets in sections of the city for which it
(lid not hold a GSA contract, and claimed that any remuneration
below the commercial price would result in a loss. Accordmgly, the
letter requested payment of $2,632.40, contending that the discount
which Afghan had initially offered had been lost due to the expiration
of the discount period.

Afghan, by way of its counsel, has submitted to this Office a sum-
mary of the expenses allegedly incurred in performing the referenced
work, including the rental of a truck to transport the carpets to a sub-
contractor in Rockville, Maryland, and $721.75 allegedly paid to the
subcontractor for cleaning services. Afghan's counsel maintains that
because Afghan had performed "open market" jobs for certain other
agencies, Afghan was entitled to believe the Renegotiation Board
order was also for such an "open market" job.

In view of the foregoing, you have submitted Afghan's invoice for
$2,579.76 to this Office and have requested an advance (lecision on the.
amount the Board may properly pay for tile services received from
Afghan.

With regard to supply schedule contracts, it has been the position
of our Office that tile- procurement of such supplies or services on the
open market, rather than from the scheduled contractor, where. such
procurement is due to an error on tile part of Government personnel
rather than a public exigency, does not legally obligate the Govern-
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ment beyond the extent of the price stipulated in the applicable sup-
ply contract. Moreover, and most significantly, one entering into a
contract with an officer or employee of the Government is charged
with notice of the limitations placed upon the authority of the officer
or employee to obligate the United States. 26 Comp. Gen. 866, 867—868
(1947) ; 30 id. 23 (1950).

Our perusal of the record reveals that Afghan was clearly cognizant
of the limitations imposed by the GSA contracts upon the Government
agencies ordering the services set out therein. It follows that Afghan
is chargeable with knowledge that the Renegotiation Board was ob-
ligated to order these services from Metro. It would therefore appear
that had Afghan advised the Renegotiation Board of its error at the
time the services were ordered, Afghan could easily have averted any
loss it may have sustained on the job. Instead, Afghan remained
silent and now seeks to recover remuneration in excess of the price
the Renegotiation Board was required to pay under Metro's GSA
contract.

Afghan contends it was justified in believing that the Board was
placing an "open market" order at commercial prices, since Afghan
had previously received such orders from the Smithsonian Institution
and from Andrews Air Force Base, neither of which was located
within the area covered by Afghan's contract. We must, however,
reject this contention since it does not appear that use of the schedule
contracts was mandatory upon either the Air Force or the Smith-
sonian Institution.

Additionally, we cannot consider this case to fall within the urgency
exception to the GSA contract, as urged by Afghan's counsel, because
Afghan (lid not pick up the carpets in less than 24 hours, whereas the
master schedule (p. 5) clearly requires that where the carpets are to
be removed for servicing at the contractor's plant, they shall be picked
up within 4 hour, after 'notification. Had the Renegotiation Board
not committed an error in selecting Afghan but had properly contacted
Metro for this job, Metro therefore would have been obligated by its
contract to perform these same services on the basis of 8 cents per
square foot, notwithstanding that. the work was to be performed at
the contractor's plant (master schedule, p. 8). Moreover, in computing
the invoiceS price, the Renegotiation Board would have been authorized
to apply a 2 percent, 20 days prompt payment discount and a discount
of 661/2 percent for the area of Northwest 'Washington (master sched-
ule, p. 12).

In view thereof, and of the. cited decisions prohibiting remunera-
tion in excess of the price at which the Renegotiation Board would
have been able to obtain the same services from Metro, it is our opinion
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that you may pay Afghan only on the basis of 8 cents per square
foot, minus the discounts (if earned) applicable to Metro's GSA
contract.

[B—175920)

Contracts—Mistakes——Price Adjustment—Specification Misinter-
pretation
The fact that the denial of a claim under 50 U.S.C. 1431—1435, which authorizes
amending and modifying contracts to facilitate the national defense, is not
subject to review by the United States General Accounting Office does not
preclude consideration of the claim on the basis of bid mistake. however, the
contractor is not entitled to a price adjustment based on the fact a secofl(I
error—the first having been corrected before award-—-was due to the misin-
terpretation of the bid package because of a missing Government drawing since
the contractor was cognizant of the omission but failed to recognize its signifi-
cance, a situation similar to Space Corporation V. Lflit((l States, Ct. Cl. No. 328—70,
December 12, 1912. Neither the face of the hid nor the variance in price between
low and second low bids puts the contracting officer on notice of the possibility
of error, particularly since the contractor had reexamined its bid incident to
the first error and, therefore, acceptance of the bitt consummated a valid and
binding contract.

To Oldaker & Oldaker, February 21, 1973:
Further reference is made to your letter dated May 4, 1972, and

subsequent correspondence, on behalf of Eidal International Corpora-
tion, requesting relief due to a claimed mistake in bid under TFB
DAAKO1—69—B—8394, issued by the Army Mobility Equipment Corn-
mand (MECOM). St. Louis, Missouri.

This matter was the subject of a claim filed by Eiclal with MECOM
under the provisions of Public Law 85—804, approved August 28, 1958,
72 Stat. 972, 50 U.S.C. Code 1431—1435, as implemented by section
XVII of the Armed Services Procurement Regulation, which au-
thorizes aniendmg or modifying contracts to facilitate the national
defense. Pursuant to such authority, Eidal's claim was heard afl(1
denied by the MECOM Contract Adjustment Board. You now request
that we "review the attached documents, in order to correct the ad-
verse decision of the Army in this matter."

Denials of claims tinder Public Law 85—804 are not subject to review
by this Office, so far as entitlement to the relief authorized by that
statute is concerned. B—156784, ,Tune 10, 1965. However:

factual findings made in the course of considering such claims are not
endowed by any contractual or statutory provision with any attribute of finality
which would require them to be considered as binding in connection with the
consideration of any other form of remedy, and we therefore may consider
the claim as we would any other claim based upon alleged mistake in bid.
48 Comp. Gen. 672 (1969).

Attached to your letter of May 4, 1972, was a file of correspondence
and the decision of the MECOM Contract Adjustment Boar(l, which
you state contain the "essential facts" concerning Eidal's claim. It
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appears therefrom that as a result of submitting the lowest of eight
bids under 1F13 DAAKO1—69—B8394 (IFB—8394), Eidal was awarded
contract DAAKO1—69--C—A851 (Contract —A851) for 81 mobile power
units.

An hour after bid opening, Eidal advised MECOM that it had
discovered a mistake in its bid in that it had inadvertently omitted
the cost of the distribution box. On June 26, 1969, pursuant to Armed
Services Procurement Regulation (ASPR) 2—406.3, the General Coun-
sel, Army Materiel Command, authorized correction of the mistake
thus increasing the unit price by $279.72. Award was made to Eidal
on the following day in the corrected amount of $107,467.56. The
second low bid of $127,191 was approximately 15 percent higher.

Contract —A851 required the contractor to mount certain Govern-
ment and contractor-furnished equipment upon Government-f urnished
flatbed trailers. Slightly more than a month after award, Eidal was
advised by a MECOM representative that a drawing had been omitted
from a solicitation in a similar procurement. Eidal alleges that it then
reexamined its copy of IFB —8394, whereupon it discovered the same
drawing was missing. The drawing shows that the Government-
furnished trailers would lack a steel deck or flatbed, the fabrication
and installation of which was the contractor's responsibility.

Eidal asserts that because the drawing was omitted from its copy of
the IFB, its bid was computed upon the assumption that the Govern-
ment-furnished trailers would include a flatbed. Eidal requested an
increase of $19,826.37 in its contract price to compensate it for furnish-
ing the flatbeds. The request was initially made pursuant to ASPR
17—204.3 (ii) which, in implementation of Public Law 85—804, permits
modification of a contract to correct the effect of a mistake "on the part
of the contractor which is so obvious that it was or should have been
apparent to the contracting officer." In its decision No. 3—71, dated
October 14, 1970, the MECOM Contract Adjustment Board denied
Eidal's request for adjustment on the basis that the circumstances
were not such as to place the contracting officer on constructive notice
of error.

Eidal described its bid preparation procedure in a letter to MECOM
dated September 2, 1969, which stated in part:

The first step with the drawings was to find the major lists that referred to
'Power Unit, PIJ—629/G" which is specified as the end product by the IFB. We
found two lists. One is titled "DL 13205E4945." The item nomenclature is the
same as the IFB. The second list called "PL," bears the same number and has as
its first entry "Power Unit, PU—629/G" with the identifying drawing number
being identical to the identifying number of the two lists, 13205E4045.

The remainder of the prints were sorted out and checked against the lists. We
found all of the drawings, except one, were on both lists. This drawing was
found on the DL, shown as a "Data List" and was number 13216E7430 and given
the title "Trailer Assembly, 1'/2 ton.'
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Although all of the other numbers were found to appear on both the 1)14 and
the PL, together with separate PL sheets of other numbers and on the draw-
ings themselves, we could find no other reference to 13216E7.3O, Neither could we
find a drawing with this number or a separate parts list.

The only other reference to the trailer, aside from in the IFB, was found as
the second item of sheet two of PL 13205E4945. Here we find number "1", draw-
ing size "D", part No. 13205E5157, quantity "1", nomenclature "TRAILER,
FLATBED."

This drawing was in the IFB package. This thawing had no bill of material,
either on the drawing or as a separate list. Phis drawing indicated dimensions
for locating holes and the hole types and sizes in the "TRAILER, FLATBEI)."
This was then our drawing.

As there were no other drawings of the trailer; no other parts lists; no corn-
ponent part drawings or parts lists and as the only reference to 13216E7430 was
as a "DATA LIST" we very naturally felt that we had the complete set. We
felt that as a "I)ata List" this number referred to the "Government Furnished
Chassis Trailer, M103A3, FSN2330—141—8052" referred to in the IFB.

We were certain that this trailer would come to us as a flatbed trailer with
the bed in place. [Italic supplied.]

However, MECOM advised Eidal that:
the invitation for bids required the Power L'nit to be in accordance with

Drawing List 13205E4945 (which [you have] confirmed that you received as part
of the bid package).

On sheet 2 of the foregoing drawing list, drawing number 13216E7430 was
referenced. The latter drawing covered the Trailer Assembly and clearly reiuires
furnishing of the deck on the trailer.

Notwithstanding the foregoing, it has not been conclusively estab-
lislied that the drawing was missing from the copy of IFB —8394 fur-
nished EidaL Apparently all copies of the IFB which remained in
MECOM's possession were complete. However, assuming that the
omission occurred, we believe a fair reading of the record shows that
during the fornuilation of its bid Eid'al realized the, drawing was
omitted, failed to recognize the significance of the omission, and priced
its bid upon the erroneous assumption that the trailer would be fur-
nished with the deck in place.

The instant case therefore is similar to that of Space Coi'poration
v. United States. Ct. Cl. No. 328—70, December 12, 1972. TTpon receipt
of a solicitation for missile containers, Space Corporation's chief esti-
inator observed that I)rawing No. 202, relating to a monitoring system,
was missing. Space Corporation made no inquiry of the Government
concerning the missing drawing. Instead, based upon prior experience
in manufacturing similar containers, the company estimated that the
unit cost of the monitoring system would be about $35 and used that
figure in computing its offer. After it was awarded the contract Space
Corporation obtained a copy of Drawing No. 202, which indicated that
a certain manufacturer was the source of the monitoring systems. The
unit price of the monitoring systems, which were available only from
that manufacturer, was $410 rather than the $35 estimate included in
Space Corporation's offer.

One of the. theories upon which Space. Corporation sought reim-
bursement from the Government was that there had been a mistake in
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the contract which merited reformation. In regard to this theory, the
Court of Claims stated:

Plaintiff's second ground for recovery in the alternative is based upon the
theory of reformation. Plaintiff argues that it misinterpreted the bid package
due to the absence of Drawing No. 202 and is thus entitled to a reformation of
the contract to reflect the original intentions of the parties. We find that the
circumstances of this case do not warrant application of this equitable doctrine.
As a general rule, the Court of Claims has jurisdiction to reform a government
contract as an incident to the rendition of a money judgment. California-Pacific
Utilities Co. v. United States, 194 Ct. Cl. 703, 715 (1971) ; however, the purpose
of the remedy isto make a mistaken writing conform to antecedent expressions
on which the parties agreed. Brornion, Inc. V. United States, 188 Ct. Cl. 31, 35, 411
F. 2d 1020, 1022 (1969). Most frequently reformation is warranted when there
is a clear-cut clerical or arithmetical error. This court is concerned to iroteet
the contractor from a contracting officer who knows or should know that the con-
tactor has made a mistake in his bid. Ruggiero v. United States, 190 Ct. Cl. 327,
335, 420 F. 2d 709, 713 (1970). The record in this case does not support a finding
that would merit equitable relief in the form of reformation of the contract.

The Ruggiero line of cases is primarily concerned with mistakes made by the
bidder which subsequently work to his disadvantage. The mistake in this case
was by the defendant and the plaintiff was well aware of it prior to the submis-
sion of its bid. Plaintiff may recover on the theory of reformation under such cir-
cumstances only if the defendant's representatives knew or should have known of
the mistake at the time the bid was accepted. Wcnder Presses, Inc. v. United
States, 170 Ct. Cl. 483, 485,343 F. 2d 961,962 (1965).

The plaintiff here does not argue that the lefendant actually knew of this mis-
take, but rather contends that the defendant should have known that the drawing
was missing. The test for such imputed knowledge of mistakes in bids is whether
under the facts and circumstances of the case, there were any factors which
reasonably should have raised the presumption of error in the mind of the con-
tracting officer. Chcrniok v. United States, 178 Ct. Cl. 498, 504, 372 F. 2d 492, 496
(1967).

[The Court then observed that plaintiff failed to inform the Government that
its bid package was missing Drawing No. 202.1 Thus it was a reasonable as-
sumption on the part of the government to assume that the drawings were in
proper order. Despite this, plaintiff would have us impose upon the government
the duty of searching through each bid of each contract to assure that all parts
were properly accounted for. This is certainly too great a burden. The duty, as
discussed earlier in this opinion, is upon the contractor to call the government's
attention to obvious omissions. It was the contractor, not the government, who
was aware of the problem here and thus should be held to the greater duty.

Thus, although in proper circumstances this court will reform a contract, the
instant situation does not merit such equitable relief.

In the instant case, it is not contended that the contracting officer
accepted Eidal's bid with actual notice of the. alleged mistake, nor does
it appear that there was any discrepancy upon the face of the bid
which should have put the contracting officer on notice of the possibility
of error. The sole factor which Eidal maintains placed the contracting
officer on constructive notice of error is that Eidal's bid was approxi-
mately 15 percent less than that of the second low bidder.

We are of the opinion that the. disparity in bids, standing alone, is
an insufficient basis for concluding that the cont.racting officer had con-
structive notice of error before award. In evaluating the reasonable-
ness of the contracting officer's acceptance of Eidal's bid without first
requesting verification thereof, we believe it is proper to consider that
the award to Eidal did reflect the correction of one mistake. Therefore,
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at the time of award, the contracting officer was aware that Eidal had
reexamined its bid, and could assume that Eidal had identified all
errors therein.

Under the present record, the acceptance of Eidai's bid was in good
faith. The acceptance of the bid, under the circumstances involved,
consummated a valid and binding contract which fixed the rights
and liabilities of the parties thereto. See Ogden ct Doi&glierty v. un;ted
States, 102 Ct.. Cl. 249 (1944) ; Saligman at ci. v. United States, 56
F. Supp. 505 (E.D. Pa. 1944). Accordingly, on the present record
there appears to be no legal basis for increasing the price of the con-
tract awarded to Eidal.

(B—176509J

Taxes—State—Federal Employees—Leaves of Absence Effect on
Tax Withholding
A nonresident Federal employee who will not return to his duty station in Phila-
(leiphia upon termination of his sick leave status at which time his (usability
retirement becomes effective is subject to the Pennsylvania Income Tax imposed
on Federal employees by agreement between the Federal and State Governments
pursuant to i 1.S.C. i17, and Executive Order No. 10407, for the period of the
sick leave, July 19, 1972 until December 1973 during which time he will remain
on the agency rolls since sick leave payments constitute wages for taxation pur
l)OSeS. The income tax withholding for the leave period is for C4)flll)UtQtiOll ill
accordance with paragraph 3(b) of tile Pennsylvania Personal II1VOlne Tax
Information Bulletin, which excludes nonworkdays—Saturdays, Sundays, holi-
(lays, and (lays of absence—and the amount actually subject, to tax and the tax
ultimately due is for settlement between the employee and the State.

To R. G. Bordley, Defense Supply Agency, February 21, 1973:
Your letter of November 17, 1972, your reference l)SAI1—CFF, for-

wards a request. dated November 8, 1972, from Mr. Norman Mogul,
Special 1)isbursing Agent, for an advance decision concerning the
withholding of Pennsylvania Personal Income Tax from the salary
1)ayments of a nonresident employee who was employed in l'ennsyl-
vania but is now on sick leave as the result. of his application for disa-
bility retirenient and is not expected to return to his duty station, but
will be retired for disability upon expiration of his sick leave.

The request specifically refers to Mr. James P. Bradshaw, who is not
now and uiever has been i resident of Pennsylvania, l)Ut is ml employee
of the l)efense Personnel Support Center (l)PSC), which is located
in Philadelphia. Pennsylvania. His application for disability retire-
nient has been approved by the Civil Service Commission, but will not
l)econhe effective, until December 1973, when his sick leave will be ex-
hausted, lie has been on sick leave since July 19, 1972, an(l will con-
tinuie to be carried on the rolls of DPSC as an employee on sick leave
until his retirement becomes effective. He is now a resident of the
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State of Nebraska and is not expected to return to his duty station in
Pennsylvania.

The withholding of the Pennsylvania income tax with respect to
Federal employees is governed by the agreements entered into by the
Secretary of the Treasury, pursuant to 5 U.S. Code 5517 and Executive
Order 10407 dated November 6, 1952, with the Commonwealth of
Pennsylvania, the latest version of which was signed March 14, 1972,
by the Fiscal Assistant Secretary of the Treasury and on May 10, 1972,
by the Secretary of Revenue of the Commonwealth of Pennsylvania.
The cited agreement provides in pertinent part as follows:

1. The head of each agency of the United States shall comply with the with-
holding provisions of the Pennsylvania income tax law, regulations, procedural
instructions and reciprocal agreements, which are applicable to employers gen-
erally, except as otherwise provided herein, with respect to employees of such
agency who are subject to such tax and whose regular place of Federal employ-
ment is within the Commonwealth of Pennsylvania.

* * * * * * *
4. The compensation of Federal employes on which the Pennsylvania income

tax shall be withheld shall be their "wages" as defined in Section 3401(a), as
amended, of the Internal Revenue Code of 1954 and regulations issued there-
under.

While Mr. Bradshaw is on sick leave and will be retired for disa-
bility upon the expiration of such leave, and does not reside in Pennsyl-
vania and does not expect to return to his duty station in Pennsylvania,
he is still receiving compensation from the DPSC in Philadelphia,
Pennsylvania, and is still on the rolls of that agency. Hence, the DPSC
in Philadelphia still constitutes his official duty station and he must
be considered as being a nonresident employee of that agency insofar
as withholding for the Pennsylvania income tax is concerned. Since
pay for sick leave of Federal employees is considered as "wages" sub-
ject to withholding for Federal income tax purposes, such pay is like-
wise subject to the withholding provisions of the Pennsylvania tax
law, regulations, and procedural instructions.

The Pennsylvania personal income tax statute provides in part,
quoting from Purdon's Pennsylvania Statutes Annotated, Title 72,
section 7316 (Supp. 1972—1973):

Every employer maintaining an office or transacting business within this
Commonwealth and making payment of compensation (i) to a resident indi-
vidual, or (ii) to a nonresident individual taxpayer performing services on be-
half of such employer within this Commonwealth, shall deduct and withhold
from such compensation for each payroll period a tax computed in such maniier
as to result, so far as practicable, in withholding from the employee's compensa-
tion during each calendar year an amount substantially equivalent to the tax
reasonably estimated to be due for such year with respect to such compensation.
The method of determining the amount to be w'ithheld shall be prescribed by
regulations of the department [of revenue].

The "procedural instructions" applicable hereto, Personal Income
Tax Information Bulletin Number 3 (Withholding Instructions for
Employers), issued by the Pennsylvania Department of Revenue, pro-
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vide in paragraph 3(b) thereof as follows, concerning withholding
from nonresident employees:

(b) Nonresident Employees
The ttix slitm he dedtietetl and withheld on compensation paid to nonresi(ient

employees for services perfortiied in Pennsylvania. Accordingly, if a ntoiresident
employee performs all of his services iii Pennsylvania, the tax shall he deducted
and withheld from all compensation paid him.

If a nonresident enifloyee performs services partly within and partly outside
the Commonwealth, only compensation for services within the Commonwealth is
snbject to withholding. For example

(1) 'rIte amount of compensation attributalde to services within time ('ommi—
monwealth is that proportion of the total compensation which the total
number of working (lays employed within the ('onimuonwealth hears to the
toh'l fln"1'er working days emunloyed both within and outside time ('omim
muonwealtlm, exclusive of nonworking (lays. Nonworking (lays are normally. m lie aturdays, Sundays, holidays, and days of absence because
of illness or personal injury, vacation or leave with or without pay.

(2) With respect to earnings of a traveling salesman or other emndoyee
whose compensation depends directly on the volume of business transacted by
him, the amount attributable to services within the Commonwealth is that
proportion of time compensation received which the volume of business trans-
acted Imy him within the Commonwealth bears to the total volume of business
transacted Imy him both within and outside the Commonwealth.

Time portion of compensation allocable to Pennsylvania may lie determined hy
the employer on the basis of time preceding year's experience, or on the basis
of an estimate for the current year made by the emnpbmyee or his employer. Tim
either case, the employer shall make any necessary adjustnment during the year
to assure that the proper amount is withheld for the current year.

An employer is required to withhold on all compensation paid to a nonresident
who works partly within anti partly outside Pennsylvania unless the employer
maintains adequate current records to determine accurately the amounts of
commmpensation from Pennsylvania sources.

Also, paragraph 4 of Bulletin Number 3 provides that : uTile Penn-
sylvania tax is to be withheld on the basis of the same payroll period
which is used for Federal w'ithholding purposes."

It' is clear from the above-quoted Pennsylvania statute an(l the, iflF
plementing "Withholding Instructions" (paragraph 3(b)). that inso-
far as a nonresident employee is concerned only compeiisation for serv-
ices performed within the State is subject to withholding and that
compensation for nonworking days is excluded from the formula set
forth in pai'agraplm 3(b) for computing the amount of coiiipensatioii
attributable to services within the State. However, it is also ('lear
front the Pennsylvania statute and paragraph 3(b) of the "Withhold-
ing Instructions" that an employer must compute the amount of tax to
be withheld in a manner which will result——insofar as practicab]e
in there being withheld from a nonresident's compensation for the
calendar year involved an amount substantially equivalent to the tax
reasonably estuuated to be due Pennsylvania that vein' from that em-
ployee front such compensation (i.e., the compensation paid that em-
ployee—for services performed in Pennsylvania—by that. particular
employer). In other words, tinder the statute and paragraph 3(b) an
employer must withhold from a nonresident employee's conipensatmn
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each payday, in a calendar year, an amount sufficient—when the
amounts deducted each payday are totaled—to cover the tax reason-
ably estimated to be due the State of Pennsylvania by the employee
from such compensation.

IJnder paragraph 3(b) the portion of compensation allocable to
Pennsylvania may b determined by the employer on the basis of the
preceding year's experience or on the basis of an estimate for the cur-
rent year made by the employee or his employer. In either case, under
paragraph 3(b), the employer must make any adjustment necessary
during the year to assure that the proper amount is withheld during
such year.

Since Mr. Bradshaw is a nonresident employee of the I)PSC, with-
holding of the Pennsylvania income tax from tile compensation he is
receiving while n extended sick leave must be computed in accord-
ance with paragraph 3(b). Thus, insofar as calendar year 1972 is con-
cerned, if it is determined in accordance with paragraph 3(b) that
tile amount withheld from his compensation prior to the date (July 19,
1972) he went on extended sick leave is substantially equivalent to
the tax reasonably estimated to be due for calendar year 1972 from
the compensation he received from the DPSC for such calendar year,
then no further withholding need be made from Mr. Bracishaw's sal-
ary payments for calendar year 1972. That is to say, if the amount
withheld from compensation pai(l Mr. Bradshaw prior to July 19, 1972,
is substantially equivalent to the tax it is estimated he must pay Penn-
sylvania for calendar year 1972 from comnl)ensation paid him by the
DPSC in such year, no withholding need be made from Mr. Brad-
shaw's salary for the balance of calendar year 1972.

Insofar as calendar year 1973 is concerned, if it is determined in
accordance with paragraph 3(b) that Mr. Bradshaw will perform no
services for the T)PSC in Pennsylvania in such year (and apparently
he, will not), and hence will not be liable for any Pennsylvania income
tax on compensation paid him by I)PSC in calendar year 1973, then
no amount need be withheld from Mr. Bradshaw's salary payments in
1973 for Pennsylvania income tax.

In connection with the matter generally, we might point out here,
insofar as nonresident employees ame concerned, that under paragraph
3(b) "Saturdays, Sundays, holidays, and (lays of absence because of
illness or personal injury, vacation or leave with or without pay," are
normally considered to be "nonworking days." However, the with-
bO7(lHg of Pennsylvania income tax from compensation covering such
pemiods is not necessarily precluded in a particular case, since under
the Pennsylvania statute and the implementing "Withholding Instruc-
tions," read as a whole, the portion of a nonresident's compensation
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allocable to Pennsylvania may be. estimated for the year and the
amount thereof to be withheld prorated over all the paydays in such
year—with appropriate adjustment where necessary—including those
paydays which may include compensation for nonworking days.

Your question is answered accordingly. Of (OliiSC, tius decision iwr-
taiiis only to the question of withholding of the Pennsylvania tax by
the. 1)PSC under the. stated circumstances, and any question as to the
amount. actuall subject to tax and the tax ultimately due from Mr.
Bradshaw is for settlement between him and the Commonwealth of
Pennsylvania.

(B—171063]

I'4ilitary Personnel—Induction Into Military Service—Void v.
Voidable
The reclassification and immediate induction of an individual because he failed
to keep his draft board informed and therefore he was declared delinquent does
not make the induction void but merely voidable, and upon discharge from the
Marine Corps, imder honorable conditions by reason of erroneous induction, the
luelul)er who was absent without authority in a nonpay status for 1 year, 7
months, and 13 days out of the 2 years, 3 months, and 9 days of service, is (Ofl
sidered a do jure member of the Corps until his discharge for pay purposes, and
he is entitled to the full pay and allowances credited to his account and remain
ing unpaid subject, of course, to 37 U.S.C. 503 (a), which provides for the for
feiture of all pay and allowances for a period of absence without; leave or Over
leave, unless the absence is excused as unavoidable.

To Major F. D. Brady, United States Marine Corps, February 21,
1973:

Further reference is made to your letter dated September 6, 1972,
which was forwarded here by letter dated September 18, 1972, of Head-
quarters, Fnited States Marine Corps, requesting a decision as to
whether you ale. authorized to make payment. of unpaid pay and allow-
ances credited to the pay account of former Private First Class Johnny
L. I)ean, 542 58 25 98, United States Marine Corps, under the cir-
ciunstances in his case. Your request has been assigned Control No.
T)O—MC-1170 by the 1)epartment of 1)efense Military Pay and Al-
lowance Committee.

You say that on October 21, 1969, Mr. l)ean was declared a dcliii-
quent by Local Board No. 2, Selective Service System, St. lichens,
Oregon, because of failure to keep the Board informed of his current
address. Concurrent with being declared a delinquent, he was reclassi—
fled from 111—A to I—A. lie did not respond to the delinquency notice
nor appeal his reclassification. On November 26, 1969, lie was ordered
to report, for induction into the, Armed Forces on 1)ecember 9, 1969.
lie reported as ordered and was inducted into the Marine Corps. lie
Was then 20 years of age, married and had 9 children. The authority
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for the draft board's action is stated to have been then current 32 CFR
1642 and sections 1631.7, 1642.13 and 1642.21 of those regulations.

Of the 2 years, 3 months and 9 days included in the period of Mr.
Dean's purported service in the Marine Corps, he was absent without
authority and in a nonpay status for 1 year, 7 months and 13 days.
Following his last period of unauthorized absence of over a year, he
was referred to trial by court-martial. however, the charge against
him was dismissed on the granting of a defense motion that the Marine
Corps had never acquired jurisdiction over him because his induction
was illegal. He was subsequently discharged under honorable condi-
tions on March 17, 1972, by reason of erroneous induction.

The conclusion that the Marine Corps lacked court-martial juris-
diction was based on the decisions in Gutknecht v. United States, 395
U.S. 295 (1970), and Breen v. Selective Service Local Board No. 16
et al., 396 U.S. 460 (1970), holding that the Selective Service delin-
quency regulations were void. Also considered were Andre v. Reso?',
313 F. Supp. 957 (1970) ,affirmed 443 F. 2d 921 (1970), which expressly
held that the decision in Gutlanecht should be given retroactive appli-
cation and Bradley v. Laird, 315 F. Supp. 544 (1970), holding that a
person unlawfully inducted under the delinquency regulations is not
legally within the Armed Forces.

Mr. T)ean was credited with pay and allowances for so much of his
purported service as was performed in a pay status but payment has
actually been made to him for only part of the pay and allowances
so credited. You expressed doubt as to whether you are authorized to
pay him the pay and allowances that accrued to him through March 17,
1972, the date of his release from military control, or whether his en-
titlement is limited to retention of pay and allowances currently paid
to him.

In the Gutknecht case the plaintiff refused to be inducted and in
the Breen case the plaintiff sought an injunction against any possible
induction. Hence, neither plaintiff was ever in the Armed Forces. In
the Andre and Bradley cases the plaintiffs submitted to induction and
actually served in the Army and each was granted a writ of habeas
corpus on the ground that he was illegally in the Army and was or-
clered to be discharged. These decisions did not void the induction
under the unlawful delinquency regulations but merely rendered them
void upon affirmative pleas of illegality.

Mr. I)ean was ordered to report for induction, reported and was
inducted into the Marine Corps. It appears that he was found to be fit
for military service; that all steps Prescribed by statute and regula-
tion in effect at the time of his induction were complied with; and
that he was actually inducted into the Marine Corps. The only defect
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in his induction, as later discovered, was his being declared a delin
quent and determined to be subject. to immediate induction. Hence,
his induction need not be considered as void but. merely voidable.

We have long recognized constructive, enlistments in the military
service where persons otherwise qualified to enlist enter upon and
render full military duty and the Government accepts such service
without condition and we have stated that such constructive enlist
iiients may be regarded as de. jure enlistments. Ree 45 Comp. Gen. 218
(1965). The courts have recognized a constructive induction. See 33

Comp. Gen. 34, 35 (1953) and cases there cited.
It is our view that since Mr. I)ean was actually inducted into the

Armed Forces and that he served on active duty for a stated period
of time, lie may be considered as a de jure member of t.he Marine Corps
until his discharge for pay purposes. Accordingly, he is entitled to the
full pay and allowances credited to his account subject, of course, to
the provisions of 37 C.S. Code 503(a). Your questions are answered
accordingly.

(13—176963]

Contracts—Specifications_Failure To Furnish Something Re-
quired—Addenda Acknowledgment—"Trivial" and "Negligible"
Effect of Amendment

When an amendment to an invitation for bids has only a "trivial" or "negligible"
effect on the total price of a bid, the failure to acknowledge an amendment that
does not affect price, quantity, delivery, or the relative standing of bidders, may
he waived as a minor informality under paragraph 2—40(iv) (B) of the Armed
Services l'rocurement Regulation, and whether the change effected by an
amendment is trivial or negligible in terms of price must be determined in
relation to the overall scope of the work and the difference between the low
bids. An award of a contract for the construction of a gymnasium to the low
bidder who failed to acknowledge an amendment that illerease(l costs by $(t
was iiot improper, where the difference between the low bid of $702,00() and
the nCxt low hid was $17,000, and the failure had no effect on the competitive
standing of bidders. Prior inconsistent decisions overruled.

To the Fortec Constructors, February 22, 1973:
We refer to your telefax and letter dated September 11, 1972, with

enclosures, protesting against the award of a contract. 1.0 McGilvray,
Incorporated (McGilviay) under invitation for l)icls IDACA 01—72—13—
0105, issued by the tnited States Army Engineer T)istrict, Mobile,
Alabama.

The, invitation was issued on June 30, 1972, for the construction of a
gvllmnasium at. homestead Air Force Base, Florida. The invitation was
revised by four amendments, each of which contains a notation which
states that. "failure to acknowledge all amendments may cause rejection
of the bid."
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Five bids were received and opened on August 1, 1972. McGilvray's
bid was low at $702,000 while your firm's bid was second low at
$719,000.

By telegram and letter dated September 11, 1972, you protested any
award to McGilvray because that firm had failed to acknowledge re-
ceipt of amendment No. 4. Award had been made to McG-ilvray on
September 11, prior to receipt of the protest.

Amendment No. 4 revised 11 of 35 drawings and several sections of
the specifications including insulation and sound equipment. Although
you contend that the amendment increased the cost of performance in
the an1oitnt of $4,497, the activity has estimated that it amounted to an
increase of $966. We have no basis to conclude that the agency's esti-
mate is unreasonably low.

The procuring activity has taken the position that the amendment
resulted in a "trivial" and "negligible" effect on the total price of
$702,000. The agency therefore contends that McGilvray's failure to
acknowledge the amendment did not affect price, quantity, quality,
delivery, or the relative standing of the bidders, and that such a devia-
tion constituted a minor informality which could be waived in accord-
ance with Armed Services Procurement Regulation (ASPR) 2—405
(iv) (B)).

ASPR 2—405 (iv) (B) provides for waiver of the failure to acknowl-
edge an amendment if "the amendment clearly would have no effect or
merely a trivial or negligible effect on price, quality, quantity, delivery,
or the relative standing of bidders, *

You contend that the low bidder's failure to acknowledge amend-
mnent No. 4 should not have been waived because the amendment had a
significant effect on price. Although we can find no cases before our
Office where the failure to acknowledge an amendment valued at more
than $200 has been waived by a contracting officer (see 44 Comp. Gen.
753, 756 (1965) amid B—175409, April 14, 1972), we have never estab-
lislied that figure as the standard for determining "trivial or negligible
effect on price ." Indeed, we do not believe that any specific figure
may be determinative without reference to the particular facts. In
that connection, it is-our view that whether the change effected by the
amendment is trivial or negligible in terms of price must be deter-
mined in relation to the overall scope of tlìe work and the difference
between the low bids.

We believe that the $966 amount reasonably may be considered
trivial in relation to the overall cost of the job ($702,000) and trivial
in the context of the $17,000 difference between the low bid and your
firm's next low bid. It is clear in this case that McGilvrar's failure to
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acknowledge amendment No. 4 had no effect on the competitive stand-
ing of the bidders. Since we find no basis to conclude that the award
was improperly made, your protest is denied.

Any of our prior decisions inconsistent with the foregoing are hereby
overruled.

[B—177122]

Contracts—Negotiation—Competition—Effect of Negotiation Pro-
cedures

The procurement of idler pulleys by negotiation rather than by formal adver-
tising and the use of a brand name or equal purchase description, the solicitation
of offers from approved sources only, and the restriction of the procurement to a
named-part number was in the absence of adequate specification data in accord
with 10 U.S.C. 2304(a) (10) and paragraph 3—210.2(xv) of the Armed Services
Procurement Regulation (ASPR), which authorizes negotiation for replacement
parts or components in support of specially designed equipment, with ASPR
1—313(c), which provides for the procurement of replacement parts from sources
that satisfactorily manufactured or furnished parts in the past, and with ASI'R
1—120.2(b), which requires salient characteristics to be listed vlieri a brand
name or equal provision is used, and the procurement did not restrict competition
since proposals from unapproved sources were not prohibited, and offers on other
than the named part were considered.

To Fried, Frank, Harris, Shriver & Kampelman, February 22, 1973:

This is in reference to your letter of September 27, 1972, and subse-
quent correspondence, protesting on behalf of Artko Corporation
against the provisions of request for proposals F34601-73—R—2821,
issued by the Oklahoma City Air Materiel Area (OCAMA), Tinker
A.FB, Oklahoma.

The solicitation, issued on September 8, 1972, was for 2,428 idler
pulleys, "Honeywell, Inc. P/N 944136—1." Proposals in response
thereto were. received on October 3, 1972, from Honeywell and from
U.S. I)ynamics Corporation. Artko did not submit a proposal but
instead filed its protest prior to the October 3, 1972, date for receipt of
proposals, claiming that the RFP precluded competition and request-
ing that a new solicitation be issued "on a truly competitive basis."
Award has not yet been made.

You assert that it was improper to issue an "RFP" rather than an
"IFB" for this procurement because there "is a reasonable forecast of
competition" for an item that is not "so coniplex or indefinite in (he-
scription that numerous firms could not satisfy the Air Force's iieeds."
You state that the item has previously been furnished by both Iloitcy-
well and TT.S. Dynamics, and that Artko has drawings for the manu-
facture of the pulleys which have been approved by the Air Force.
You also assert that a "brand name or equal" I)ur(h1ase description
should have been used and that restricting the procurement to the
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honeywell part number was contrary to Armed Services Procurement
Regulation (ASPR) 1—1206.1 (a). You also take exception to the provi-
sion of the RFP which stated:

Only those sources for this item previously approved by the Government
have been solicited. The time required for approval of a new supplier is normally
such that award cannot be delayed pending approval of the new source. If you
have not been solicited and you can furnish proof of your prior approval as a
supplier of this item, please notify the PCO in writing, furnishing said proof
along with your request for a solicitation.
You claim that since the pulleys are not on a qualified products list,
this provision improperly excludes every supplier except Honeywell
and U.S. I)ynamics (the prior suppliers for this item) from having
their proposals considered for this procurement. You state that Artko's
ability to supply the required item is a matter of responsibility that
cannot be predetermined by such a provision, but instead must be deter-
mined by the Small Business Administration since Artko is a small
business. You assert that there is no "lawful justification for limiting
competition to pre-selected 'qualified sources.'

The Air Force reports that both Honeywell and U.S. I)ynamics
are approved sources for the idler pulleys, and that "the listing of
only the Honeywell part number was entirely inadvertent" and prob-
ably due to the fact that the two parts manufactured by the two
companies are identical. The Air Force report further states that the
idler pulley in question is an important component of the Pressure
Ratio Transducer utilized in the B—!S2 aircraft; that in order to main-
tain required quality and performance control for this part, it may be
purchased only from approved sources; that the Air Force does not
own sufficient data rights to this part to permit the drafting of satis-
factory design specifications; that the only description of the part
available to the Air Force consisted of an Air Force stock number
and the part numbers of the approved sources; and that these cir-
cumstances dictated drafting the item description in the solicitation
in terms of the stock number and part number of the source.

The, report further states that Artko was not an approved supplier
because samples submitted by Artko after Air Force had approved
its drawings were found to deviate from the drawings and Artko had
never submitted additional samples for evaluation, despite its being
informed by letters of June 12 and July 21, 1972, that it would be
added to the approved source list upon resubmission and qualification
of other samples. Air Force also denies that the procurement was
restricted to Honeywell and U.S. I)ynainics, and states that negotiation
rather than formal advertising was selected because the Government
does not have the rights to data necessary to prepare adequate
specifications.
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10 U.S. Code 2304(a) (10) and ASPR 3—210.2(xv) authorize the
use of negotiation in lieu of formal advertising when "the contem-
plated procurement is for parts or components being procured as
replacement parts in support of equipment specially designed by the
manufacturer, where data available is not adequate to assure that
the part or component will perform the same function in the equipment
as the part or component it is to replace." It was pursuant to these
provisions that the contracting officer found that adequate data was
not available and determined that negotiation was required. The con-
tracting officer's findings in support of the decision to negotiate are
made final by 10 U.S.C. 2310(b) and are not subject to question by
our Office. Furthermore, the fact that more than one firm COlil(1
provide the required item would not preclude, the use of negotiation
although such negotiation is required by 10 U.S.C. 2304(g) to be com-
petitive to the extent possible.

It is your claim, however, that the procurement is not competitive
in that consideration of offers is restricted only to those submitted
by firms previously found to be qualified, in this case honeywell and
U.S. Dynamics. We do not agree that. only those companies' proposals
could be considered for award. The RFP provision you refer to warns
potential offerors that normally time will not permit approval of new
sources prior to award; however, it does not prohibit submission and
consideration of proposals from previously unapproved sources. B
176256, November 30, 1972. Thus, we have upheld award to a firm
found to be capable of furnishing an acceptable product notwithstand-
ing solicitation language which appeared to restrict the procurement to
a specified manufacturer. B—174384, May 9, 1972. SeeB—172901, Octo-
ber 14, 1971. We believe., however, that the RFP provision could have
been interpreted by potential offerors as restricting consideration of
offers to previously approved sources. Accordingly, we are suggesting
to the Secretary of the Air Force that the provision be rewritten to
make it clear that competition is not limited to prior suppliers.

We. think the type of qualification l)rocedur(s used here to which
you also object, is contemplated by ASPR l—313 (c). That section au-
thorizes procurement. of replacement parts "only from sources that
have satisfactorily manufactured or furnished such parts in the past,
unless fully adequate data test results, and quality assurance pro-
cedures, a.re available with the right to use for procurement pur-
poses. '.•." We think the Air Force could properly require a pro-
spective offeror to furnish data and samples for examination and
possible testing as a prerequisite. to receiving award for the needed
parts, since award could be limited to approved sources. The. use of the
qualification procedure for determining approved sources has been
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recognized as an appropriate way to qualify a new source. B—176256,
November 30, 1972. We note that on a previous procurement, which
you also protested, U.S. Dynamics became an approved source and was
awarded a contract pursuant to this type of qualification procedure.
51 Comp. Gen. 755 (1972). Subsequent to that procurement, as in-
dicated above, Artko received approval of its drawing, but the Air
Force did not approve its samples. Artko has not furnished additional
samples, although Air Force has stated its willingness to approve
Artko as a supplier upon submission of acceptable samples.

With regard to your assertion regarding use of a brand name or
equal provision, the use of such a purchase description would require
the listing of salient characteristics of the desired item (ASPR 1—
1206.2(b) and 49 Comp. Gen. 274 (1969)) and we understand the
Air Force position to be that its lack of sufficient data for use in the
procurement would preclude such a listing. See B—173230, Septem-
ber 27, 1971.

Also, we think your argument regarding the determination of
Artko's responsibility by the Small Business Administration is not
applicable, since Artko was not precluded from submitting a proposal
under this RFP or from receiving award upon a determination that
it was a qualified source.

Finally, while it is clear that the solicitation should have specified
the 11.5. Dynamics' part number as well as the Honeywell product,
Artko was not prejudiced by this omission, and the contracting officer
states that the omission was inadvertent and that the U.S. Dynamics'
proposal is being considered.

For the foregoing reasons, the protest is denied.

(B—1776.55]

Bonds—Fidelity Bonds—Other Than Federal Employees
The obtaining of bonds for employees of State courts who process the bonding
of Federal offenders detained pursuant to IS IJ.S.C. 3041, and for the employees
who handle bail and fine money for part-time United States magistrates is not
precluded by section 101(a) of the act of June 6, 1972, as the prohibition against
requiring or obtaining surety bonds applies only to civilian employees or mili-
tary personnel of the Federal Government which is charged with assuming
the risks of fidelity losses. Since neither the State court employees nor the
employees of the part-tinie magistrates are within the scope of the act, the
Administrative Office of the ITnited States Courts is not precluded from determin-
ing to bond the employees or assume the risks of fidelity losses, and if bonded
the cost of bonding State court employees is payable under 18 U.S.C. 3041, and
the cost to part-time magistrates for bonding their employees is a reimbursable
expense.
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To the Director, Administrative Office of the United States Courts,
February 22, 1973:

Your letter requesting our advice concerning the bonding of certain
employees of State courts and employees of part-time llnitecl States
magistrates has been received.

You state that jt has been proposed that a Federal court designate
one or more employees of a State court (which courts, under the pro-
visions of 18 U.S. Code 3041, have authority to perform certain func-
tions in connection with the arrest and detention of Federal offenders)
as deputy clerks for the purpose of completing bond process for such
offenders. Such State court employees would occasionally have in their
possession substantial amounts of cash belonging to the Federal dis-
trict court, pending prompt forwarding thereof to the Federal court.
Hence, it has been suggested that they should be bonded. Since such
individuals are not employees of the Federal court, the question has
been raised as to the applicability thereto of Public Law 92—310, 31
U.S.C. 1201, and, if said statute is not applicable, whether there is
authority for your office to obtain bonds for such State court
employees.

A similar question has been raised concerning employees of part-
time United States magistrates. Such magistrates are authorized
reimbursement of their expenses, including costs of secretarial and
clerical assistance. These part-time magistrates receive bail and fine
moneys, most of which must actually be handled by their employees,
who are not Federal employees. You state that your office had previ-
ously concluded that the employees of part-time United States magis-
trates could not be bonded under the blanket position bonds authorized
by 6 U.S.C. 14 prior to its repeal by section 203 of Public Law 92 -310,
6 U.S.C. 6, but that the costs of a bond procured for such employees by
a part-time United States magistrate in accordance with regulations
would be an allowable expense. You inquire as to whether such em-
ployees are covered by Public Law 92—310 and, if not, whether you
may continue, to reimburse part-time magistrates for their expenses
of bonding these individuals.

Section 101 (a) of the act of June 6, 1972, Public Law 92—310, 86
Stat. 201, 31 U.S.C. 1201, provides as follows:

No agency of the Federal Government may require or obtain surety bonds for
its civilian employees or military personnel in connection wth the perforniniic' of
their official duties.

The judicial branch of the Government is included within the defini
tion of the term "agency of the Federal Government" by section 101
(c) of the act, 31 U.S.C. 1201. Also, section 102(a) of that act, 31
U.S.C. 1202, which provides for the adjustment of uncollectible losses
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to the lJnited States due to the fault or negligence of an accountable
officer or his agent, provides:

(a) Whenever—
(1) it is necessary to restore or otherwise adjust the account of any

accountable officer or his agent for any loss to the United States due to the
fault or negligence of such officer or agent, and

(2) the head of the agency of the Federal Government concerned deter-
mines that the amount of the loss is uncollectable,

such amount shall be charged to the appropriation or fund available for the
expenses of the accountable function at the time the restoration or adjustment
is made. Such restoration or adjustment shall not affect the personal financial
liability of such officer or agent on account of such loss.

By its own terms, the prohibition against requiring or obtaining
surety bonds contained in section 101(a) applies only to "civilian
employees or military personnel" of the Federal Government. Like-
wise, while it does not expressly so state, it is apparent from the con-
text and tenor of the act as a whole that section 102(a) also refers only
to civilian employees or military personnel of the Federal Govern-
ment. This interpretation is confirmed by S. Rept. No. 92—790, 92d
Congress, 2d session, on H.R. 13150, which was subsequently enacted
as Public Law 92—310, which states on page 1 thereof that:

The purpose of H.R. 13150 is to provide that the Federal Government shall
assume the risks of fidelity loss. It thus establishes the Policy that no agency
of any branch of the Federal Government shall obtain surety bonds for its civil-
ian or military personnel who have the responsibility for substantial sums of
money in connection with their official duties. The bill repeals or amends existing
law requiring Federal agencies to obtain surety bonds for these civilian and mili-
tary personnel. It provides that the amount of any loss due to the fault or neg-
ligence of a Federal employee shall be charged to the agency's appropriation or
other available appropriate fund.
hence, since neither the employees of the State courts nor the em-
ployees of the part-time ITnited States magistrates are employees of
the Federal Government, Public Law 92—310 does not prohibit requir-
ing or obtaining surety bonds for such persons if it is determined by
your office that they should be bonded, nor does it authorize or pre-
clude the assumption by your office of the risks of fidelity losses occa-
sioned by such persons. In other words the persons in question are not
encompassed within the scope of Public Law 92—310.

With respect to the question as to whether your office may pay for
bonds for the persons in question, 18 U.S.C. 3041 provides that the
functions to be performed thereunder for the Government by the State
courts shall be "at the expense of the United States." If bonds are
required from the employees of such State courts by your office, the
cost of such bonds would clearly be within the meaning of "at the
expense of the United States" as that term is used in 18 U.S.C. 3041,
and may be paid by your office as a part of smri "expense." Insofar as
the employees of the part-time United States magistrates are con-
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cerned, if your office determines that such employees should be bonded,
we see no valid reason why the cost of such bonds should not continue
to be considered as a reimbursable expense of such magistrates.

(B—177043]

Transportation—Household Effects—Military Personnel—Weight
Limitation—Overseas Assignment
Since under 37 U.S.C. 406, the Defense Department Secretaries have broad
authority to restrict the entitlement of members of the uniformed services to
shipment of household goods between a duty station in the United States anti an
overseas duty station, including that portion of the shipment within the conti-
nental United States, they have the authority to amend paragraph M8OO32 of
the Joint Travel Regulations to prescribe that excess charges for shipment of
household goods to and from an overseas area that provides Government-owned
furniture should be based for the portion of the shipment within the United
States only on the weight above that prescribed for a member's rank or grade,
a provision which will be in addition to the weight limitation applicable to the
overseas portion. However, any proposed revision should he prospective and
should consider the Congressional expression of policy in the legislative history
of the Defense I)epartment Appropriation Act, 1973, respecting the cost of ship-
ping members' possessions overseas.

To the Secretary of the Air Force, February 27, 1973:
We refer further to letter dated August 24, 1972, from the Assistant

Secretary of the Air Force (Manpower and Reserve Affairs), for-
warded here by letter of September 1, 1972, frona the Per 1)iem, Travel
and Transportation Allowance Committee (Control No. 72—42), re-
questing a decision regarding a proposed revision of paragraph
M8003—2 of the Joint Travel Regulations.

Iii his letter the Assistant Secretary of the Air Force refers to De-
partment of I)efense (DOT)) Instruction 4165.43 which restricts the
weight of household goods that may be shipped at Government expense
to 2,000 pounds net weight (exclusive of hold baggage) or 25% of a
member's authorized weight allowance, whichever is greater, when
shipment is to an area where Government-owned furniture is provided.
Effective July 1, 1972, the instruction was revised to permit shipment
of a member's full household goods weight allowance, less the weight
of household goods already placed in nontemporary storage in the
Gnited States, from overseas areas having an administrative weight
restriction.

The Assistant Secretary indicates that question has arisen as to
whether excess charges on the weight of household goods exceeding the
administrative weight limitation should be computed on the basis of
the through rate from a member's old permanent duty station in the
United States to his new permanent duty station outside the United
States, or whether the excess charges should be applied only to that
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portion of the distance from the port of embarkation to the overseas
duty station. Additionally, the question of whether to apply the excess
charges to the "within United States" portion of shipments from over-
seas areas where the administrative restriction applied prior to July 1,
1972, also is raised.

It appears to be the view of the Assistant Secretary that the 2,000
pound or 25% administrative weight limitation does not apply to the
movement of household goods within the United States, since there
is no basis to deny a member his lawful entitlement to shipment of any
of his prescribed weight allowance within the United States, incident
to an ordered change of permanent station between the IJnited States
and an overseas duty station where an administrative weight limitation
is in effect. Therefore, it appears to him that excess costs are charge-
able to a member for movement of his household goods within the
United States only when he exceeds the prescribed weight allowance
for his rank or grade.

Consequently, it is proposed to revise paragraph M8003—2 of the
Joint Travel Regulations to provide that excess charges will be based
only on the weight above that prescribed for the member's rank or
grade on that portion of the shipment inside the United States. how-
ever, before this revision is initiated, our opinion regarding this mat-
ter is requested.

Section 406, Title 37, U.S. Code, provides in part as follows:
(b) In connection with a change of temporary or permanent station, a mem-

ber is entitled to transportation (including packing, crating, drayage, temporary
storage, and unpacking) of baggage and household effects, or reimbursement
therefor, within such weight allowances prescribed by the Secretaries concerned,
without regard to the comparative costs of the various modes of transportation.

(c) The allowances and transportation authorized by subsections (a) and (b)
of this section are in addition to those authorized by sections 404 and 405 of this
title and are—

(1) subject to such conditions and limitations;
(2) for such grades, ranks, and ratings; and
(3) to and from such places;

I)rescribed i)y the Secretaries concerned. * * *
(d) The nontemporary storage of baggage and household effects may be au-

thorized * However, the weight of baggage and household effects stored,
Plus the weight of the baggage and household effects transported, in connec-
tion with a change of station may not be more than the maximum weight limita-
tions in regulations prescribed by the Secretaries concerned when it is not other-
wise fixed by law. * *

DOD Instruction 4165.431V.D., August 7, 1970 (change 1, May 14,
1971), provides as follows:

7. Weight limitations to areas where government furnishings are provided, in
whole or in part, are as follows:

a. Restrictions or limitations applied to the shipment of personal house-
hold goods in contemplation of the provision of Government-owned furnish-
ings in either public or private quarters will in all instances he construed as a
reduction in the maximum net weight to be shipped by all personnel being
transported to the selected area. Tjnder these conditions the maximum en-
titlement of individual personnel will be two thousand net pounds (2,000
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lbs.) or twenty five percent (25%) of the prescribed JTR weight allowance,
whichever is greater, exclusive of unaccompanied baggage, whenever full
furnishings are provided. Increases in this allowance are authorized in
direct proportion to the amount (weight) of personally owned furnishings
required, in lieu of unavailable government furnishings, l)rovide(l that in no
event shall the weight of household furnishings stored plus the weight of
household furnishings transported be more than the maximum weight
currently entitled by law.

1). Household goods weight limitations in connection with return shipments
from overseas areas to the United States or to other unrestricted areas at
government expense by Government Bill of Lading, shall not exceed the full
household goods limitation less the amount (weight) of household goods
already placed in nontemporary storage in the United States.

* * * * * * *
d. The provision of subparagraph 7.h., above, is effective July 1, 1972.

Prior to that date household goods weight limitations in connection with re-
turn shipments from overseas areas to the United States, or to other unre-
stricted areas, at government expense, shall not exceed the weight limitations
applicable to the overseas shipment.

Paragraph M8003—1, Joint Travel Regulations, prescribes the
weight allowances authorized for each grade or rating incident to
temporary and permanent change of station orders for members of
the uniformed services. Paragraph M8003—2 of the regulations (change
233, effective July 1, 1972) implements the above-quoted 1)01) in-
struction and provides as follows:
ADMINISTRATIVE WEIGHT RESTRICTIONS. For shipments of household
goods and personal effects at Government expense incident to permanent change-
of-station orders to overseas stations designated by the Service concerned where
either public quarters or private housing is furnished with Government-owned
furnishings, the authorized weight allowance for all members except members on
duty with United States Defense Attaches will be limited to 2,000 pounds (net
weight) or 25% (net weight) of the maximum permanent change-of-station
weight allowance prescribed in subpar. 1, whichever is greater, exclusive of the
weight of unaccompanied baggage, whenever full furnishings are provided. * *
Tile provisions of this subparagraph will not apply to shipments made to other
unrestricted overseas areas or return shipments made to the United States on
permanent change-of-station orders with an effective (late on or after 1 July 1972,
under which conditions the household goods shipment weight allowance will be
the maximum permanent change-of-station weight allowance prescribed in sub-
par. 1, less the weight of household goods in nontemporary storage. * * *

Under the authority vested in the Secretaries by the provisions of
37 U.S.C. 406, they may establish conditions and limitations, make
distinctions by grade or rank, and may prescribe the places to and from
which the transportation of household effects, including reimburse-
ment therefor, may be authorized to members in connection with their
changes of station. Consequently, weight allowances have been estab-
lished by grade or rank for temporary and permanent changes of sta-
tion (pa.r. M8003—1, JTR), subject to further restriction where incident
to permanent changes of station to certain overseas locations Govern-
ment furnishings are provided for use in Government or private
housing (par. M8003—2, JTR).

Subsequent to the receipt of the Assistant Secretary's letter of
August 24, 1972, the authority provided in paragraph M8003—2 of the
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regulations to permit shipment of a member's full household goods
weight allowance from overseas areas having the administrative weight
restriction has been rescinded. See Joint Determination No. 119-72
dated 1)eceinber 8, 1972, of the Per Diem, Travel and Transportation
Allowance Committee, which revised that portion of paragraph
M8003—2, effective January 1, 1973 (Change No. 240 of the Joint
Travel Regulations). Thus, the authority to ship household goods at
Government expense at the member's maximum weight allowance from
an overseas area, as described in paragraph M8003—2, remained in ef-
feet only for the period July 1, 1972, to I)ecember 31, 1972.

It appears that this change in policy by the Department of 1)e-
fense stemmed from the insistence of the Committee on Appropria-
tions, House of Representatives, as indicated on pages 76 and 77 of
House Report No. 92—1389 dated September 11, 1972, to accompany
1{.R. 16593 which became the Department of Defense Appropriation
Act, 1973. (86 Stat. 1184.) It is reported in pertinent part on pages 76
and 77 as follows:

On July 1, 1972, despite a request by tile Committee to refrain, the DOl) ml-
plemented new policies with respect to the shipment of household goods. Prior
to July 1, a member was limited to 2,000 pounds or 25 percent of the prescribed
Permanent Change of Station (PCS) allowance on household goods shipped
from overseas areas where government furnishings are l)rovide(1 in quarters. In
most cases (E—7 and above) the limitation was more thaii 2,000 pounds, i.e. 2,500
for a first Lieutenant, 3,375 for a Colonel. Under the new policy the military
member can return to the United States the full household goods limitation less
the amount of household goods he may have in nontemporary storage in the
United States. Thus, the member can return to the United States, even if he did
not take anything out of the country from 7,000 pounds (for an E—4) to 24,000
pounds (for a General). The average would probably he about 10,000 pounds.
The DOD has estimated the cost of this policy change to be 12,000,00O in fiscal
year 1973.

The effect of this increased household goods allowance is, of course, an im-
mediate cost increase in I'CS charges and provides military personnel with a
good reason to buy foreign made furniture and other possessions for shipment
to tile United States. This l)olicy will further upset our poor trade balance and
most certainly cost the United States heavily in balance of payments trails'-actions. * *

0 0 * * 0 I'

In order to preclude an injustice with respect to individual service members,
the Conimittee has included funds in thus hill to finance this change in policy
through I)ecember 31, 1972, at which time th l)OD is directed to return to the
previous policies with respect to the shipment of foreign automobiles and house-
hold goods.

We are of the view that under the broad authority in 37 U.S.C. 406
the Secretaries have authority to restrict a member's entitlement by
an administrative weight limitation covering shipment of household
goods mache between a duty station in the United States and an over-
seas duty station, including that portion of the shipment within the
continental United States. Further, in the light of such broad author-
ity, we believe the regulations can be amended to provide that excess
charges for shipment of household goods to or from an overseas area
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to which the above-mentioned administrative restriction applies would
be based only on the weight above that prescribed for a member's rank
or grade on that portion of the shipment inside the united States.

Any such amendment to the regulations should be prospective only,
since it is well settled that when regulations arc issued rights there-
under become fixed and they may not be amended retroactively, except
to correct obvious errors. 'We recognize that for the period July 1, 1972,
through December 31, 1972, the regulations authorized shipment from
the overseas duty station to a duty station in the 'United States based
on the weight prescribed for a member's rank or grade. The regulations
during that period, however, required excess costs for shipments to the
overseas areas to which the administrative weight limitation applied
to be computed on the basis of the through rate from the member's
old permanent duty station in the United States.

Notwithstanding the above, we are aware that in view of tl1e above
statement of the House Appropriations Committee it may well be it
has been determined administratively not to amend the regulations
other than as already accomplished by the amendment effective Jan-
uary 1, 1973.

(B—15O84]

Appointments_—Presidential—Recess—_Continuation of Service
Upon Expiration of Term
A presidential recess nominee, appointed under Article 11, section 2, clause 3 of
the Constitution, whose appointment was not confirmed by the Senate and he
continued to serve after the expiration on December 31, 1972, of his recess term
pursuant to 49 U.S.C. 11, which provides for continued service until a successor
is appointed and confirmed, and whose nomination to a full term was not sub-
mitted within 40 days after the beginning of the next session of Congress, is not
entitled pursuant to 5 U.S.C. 5503(b) to receive compensation after the expira-
tion of 40 days after the beginning of the first session of the 93d Congress. How-
ever, since the Prohibition against paying the recess appointee does not affect his
right to hold ofi1v until the confirmation of a nominee or the end of the 1st ses-
ion of the 93d Congress, should the recess appointee be nominated and coti-
firmed his right to pay would relate back to the 41st day.

To the Chairman, Interstate Commerce Commission, February 28,
1973:

We refer to your letter of February 10, 1973, concerning the entitle-
ment of Interstate Commerce Commissioner .Rodolfo Montejano to
the compensation of his office after the expiration of 40 days from the
beginning of the first session of the 93d Congress.

Commissioner Montejano's nomination by the President to fill the
remainder of the term expiring 1)ecember 31, 1972, of Connnissioner
Laurence K. Wairath whose resignation had been accepted to he effec-
tive June 30, 1972, was submitted to the Senate on June 11972. IIw-
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ever, the Senate did not act. 111)011 that nomination prior to adjourn-
ment. On November 1, 1972, the President announced the recess ap-
pointinent of Commissioner Montej ano to the unexpired term in ques-
tiol). As you were advised by the Assistant Attorney General, Office of
Legal Counsel, in his letter of November 10, 1972, Commissioner Mote-
jano's recess appointment was valid under Article II, section '2, clause
3 of the Constitution and payment to him for the compensation of that
office was not prohibited under 5 U.S. Code 5503 by virtue of the ex-
ception contained in paragraph (a) (2) thereof. See 38 Comp. Gen.
444 (1956).
The question presented involves the continued entitlement of Corn-

missioner Montejano to compensation in view of the fact that a nom-
iIlatiOI1 to fill the vacancy which he is occupying under a recess ap-
pointment was not submitted to the Senate within 40 days after the
beginning of the session next following the date of his appointment
as required by 5 U.S.C. 5503(b). The particular circumstance which
gives rise to a question in this case is that the term to which the Corn-
missioner was appointed expired on December 31, 1972, although he
continued to serve as a Commissioner under the last sentence of 49 -
U.S.C. 11, which provides:

C * Upon the expiration of his term of office a Commissioner shall continue
to serve until his successor is appointed and shall have qualified.

Under the wording of 5 IJ.S.C. 5503(b) the pay of a recess ap-
pointee is terminated if a nomination is not submitted within the 40
days prescribed by that provision. This is supported by the statute
from which 5 U.S.C. 5503(b) was derived which clearly limited the
right to receive pay to not later than 40 days after the beginning
of the next session of Congress. See R.S. 1761 (5 U.S.C. 56 (1964 ed.)).
Also see 41 Op. Atty. Gen. 463, 477 (1960). We also point out that
if 5 U.S.C. 5503(b) is not viewed as terminating the compensation
of individuals who are subject to tile terms thereof that provision
would have no practical effect. It is a well settled rule of statutory con-
struction that effect must be given, if possible to every word, phrase
and sentence of a statute. 47 Comp. Gen. 418, 430 (1968).

Commissioner Montejano is filling the vacancy to which he was

originally appointed even though the term to which he was appointed
expired on December 31, 1972. He did not receive a new recess appoint-
ment to tile term beginning January 1, 1973. In any event under the

1)lovisions of 49 U.S.C. 11 each Interstate Commerce Commissioner is

appointed to one of the 11 positions authorized as successor to a specific

former Commissioner whether he is appointed to complete an unex-

pired term or to fill a full 7-year term. Therefore, it is our opinion that
Commissioner Montejano continues to fill the vacancy to which he was
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appointed on or about November 1, 1972, and that since the President
did not submit a nomination to fill that vacancy to the Senate within
40 days after the beginning of the 1st session of the 93d Congress the
prohibition with respect to payment of his pay became effective on the
41st day after the beginning of such session.

As indicated in the Assistant Attorney General's letter to you the
prohibitioii against paying Commissioner Montejano does not affect
his right, to hold the position under the terms of his recess appoint-
ment. That is, he may continue to function as a member of the (1omn-
mission but without pay until he is nominated by the President to
the full term and that nomination is confirmed by the Senate, until
some other person is appointed and qualifies for that position, or
until the end of the current session of the Senate if neither of the
preceding occurs prior to that date.

Since 5 F.S.C. 5503 places a restriction on the expenditure of funds
and not on the holding of an office and since that restriction by its
terms applies only "until the appointee has been confirmed by the
Senate," an appointee would he entitled to the full pay of the posi-
tioii occupied upon Senate confirmation. Thus, if Commissioner Mon—
tejano is nominated by the President to fill the office he occupies 1111(1
if that nomination is confirmed by the Senate, his right to pay WOil1(l
relate back to the 41st clay following the beginning of the current
session of the Senate—i.e., the day on which his right to pay termi-
nated under 5 1'S.C. 5503(b). See 17 op. Atty. Gen. 31 (1*3).

For the reasons stated, Commissioner Montejano may not be paid
for his services as a Commissioner for any period after the expiration
of the 40-day period prescribed in the statute in question unless and
until he has been nominated for that office and such nomination has
been confirmed by the Senate.

(B—157i79]

States—Federal Aid, Grants, Etc.—Matching Fund Activities—
"Hard-Match" Requirement—Funds From Private, Etc., Sources
The purpose of the "hard-match" requirement in the Omnibus Crime Control
and Safe Streets Act of 1968, as amended, which authorizes the rw Eiiforce-
ment Assistance Administration (LEAA) to grant funds for strengthening and
improving law enforcement, being to assure State and local governments shore
in LEAA programs with monies they appropriated, and not to exclude irivate
organizations, the "hard-match" requirement (loes not prevent the use in LEAA-
sponsored Xntional Scope projects of matching funds from Private sources, or
time use of Model City funds allotted by grantees to LEAA projects, as $fl('h funds
are considered "money appropriated" for the purposes of the "hard-match'' re-
quirement. The "hard-match requirement" in connection with subgrants to non-
governmental units also may he iiiterpreted to permit the use of pri tt(' sOUr('es,
and as the funds for the administration of American Samoa lose their Federal
identity, they meet the requirement.
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To the Administrator, Law Enforcement Assistance Administration,
February 28, 1973:

Reference is made to your letter of October 16, 1972, presenting for
decision four questions concerning the legality of certain grants pro-
posed to be made by the Law Enforcement Assistance Administra-
tion (hereinafter referred to as LEAA or as the Administration). The
grants in question would be made pursuant to title I of the Omnibus
Crime Coiitrol and Safe Streets Act of 1968, approved June 19, 1968,
Public Law 90—351, 82 Stat. 197, as amended by the. Omnibus Crime
Control and Safe Streets Act of 1970, approved January 2, 1971, Pub-
lic Law 91—644, 84 Stat. 1880, 42 U.S.C. 3701 et seq. The four questions
presented all involve the application of the so-called "hard-match"
requirement of the 1968 act, as amended.

LEAA was established by the above-cited 1968 act, and was given
authority to grant Federal funds for the purposes of strengthening
and improving law- enforcement. A matching requirement was estab-
lished as a condition for grants of funds by LEAA and each grant was
to be limited in amount to a certain specified percentage of the total
cost of the law enforcement program being assisted. See section 301(c).
Although the remainder of the cost of the program had to come from
sources other than LEAA, the 1968 act specified neither the source
nor the character of the required "match." In addition to changing the
percentages of matching funds required, the 197() act added the "hard-
match" requirement. Specifically, effective July 1, 1972:

* least 40 per centum of the non-Federal mundings of the cost of any
program or project to be funded by [a block grant under section 301 or a discre-
tionary grant under section 306 of the act of 1968 as anwnded] ° shall be
of money al)propriated in the aggregate, by State or individual unit of govern-
inent, for the purpose of the shared funding of such programs or projects. See
42 U.S.C. 3731(c), 3736.

Your first question is whether so-called National Scope projects
funded wider section 306 of the 1968 act, as amended, 42 U.S.C. 3736,
require governmentally appropriated funds for "hard-match" or
whether funds from private sources can be used as "hard-match" for
these projects.

Your letter explains the National Scope projects as follows:
The Adiniiiistration in some instances uses discretionary funds allocated under
(I ion 30U to assist national programs of assistance to all State aud local law en-

oreenment. These projects generally impact on particularized agencies within the
law enforcement area, such as prosecutor offices, all State courts, or juvenile
('out'ts. They are called 'Xational Scope'' projects because they affect the nation as
1 whole as opposed to individual States, cities, or regions. The discretionary grant
is imiade to a State Planning Agency (SPA), with I-lie funds generally subgranted
to a non-governmental agency. The SPA is also handling the administration of the
grant.
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TTnder the provisions of 300 at least 25 percent of the proj'et cost must he from
non-Federal sources. The grantee who receives a grant for a "National Scope"
project is normally active in the law enforcement area and a part of the particu-
larized agency group affected. * C

You state that there is no clear indication from the legislation or its
history how the "hard-match" requirement is to affect National Scope
projects. While it appears clear that Congress intende.d the Adminis-
tration to continue to fund the National Scope projects which affect
"combinations" of governmental units, you urge. t-llat to require
governmentally appropriated funds in combination PrOi ects is an ill—
possibility. In illustration, the Appellate Judge Conference with par
twipauts from many jurisdictions is discussed by you to the point that
requiring the use of appropriated funds for matching would require
each unit of government planning to scud an appellate judge to pledge
from locally appropriated funds a cash contribution to the National
College of State Judiciary before LEAA could consider funding the
pIog1m. Suli a procedure, you state, would be unworkable.

It would serve good purpose to present here a summary of the legis-
lative history of the "hard-match" requirement.

As already noted, the 1968 act placed no limitation on the manner
in which that portion of the cost of an LEAA-assisted program not
covered by the LEAA grant might be financed. Thus, the "match"
might be from State, local or private sources, and might be iii caSh, 01'
in the form of property or services. In 1970, Congress considered van-
ous proposed amendments to the 1968 act, ultimately resulting in the
1970 amendment which incorporate the "hard-match" requi renient. As
related in your letter:

The house passed the 1970 Amendments first in HR. 17525. This
aiiiended the 1068 bill to allow 00 percent of the cost of a proicet to be Federal
funds rather than the requirement of 60 percent in the Act. The Senate Amend-
ment was inclu(le(l in Senate Report No. 91—-1253, which first added the Hard
Match requirement. That Committee report had a requirement that Federal
funds could make up to 70 percent of the cost of a project ami the requirement
that at least i0 percent of the non-Federal portion be in money appropriated for
the purposes of the program.

The Senate Judiciary Committee Report accompanying the 1970 Amendments,
Senate Report No. 01—1253, contained the following explanation of the change to
Section 300 (page 35)

The ('omniittee has modified substantjal1' the IIo,ist' amendment to See-
tio,u 300 of the Act dealing with discretionary grants. The changes are de-
sigiied to spell Out expressly the authority of LEAA to make discretionary
grants and the limitations applicable to them. In general, the same limitations
would lie Ina(le applicable to block grants under Section 301 that are made
:ipplicable to discretionary grants. Thus, the personnel compensation limita-
tions are made applicable, and the share of the cost of programs and projects
that may be paid from Federal funds is linhite(l to 70 percent, the limitation
applicable to most block grant programs. The Administration could make 100
percent grants only to Indian tribes and other aboriginal groups, including
Eskimos, as is the case with block grants, noted above. And at least one-half
of the non-Federal funding for all discretionary programs and projects
would have to be of specifically appropriated money, as distinguished from
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donated goods or services. The requirement of "appropriated," of course, has
reference to governmental units, not private individuals or organizations.

The Senate Judiciary Committee report also contained the follow-
ing comment on the matching requirement:

* * * Experience under the LEAA program has indicated that the local match-
ing requirement will hecome a serious problem for most States should it remain
at its present rate of 40 percent for most programs. Lowering the requirement to
30 percent will afford substantial relief and will diminish the extent to which the
States must rely on counting the value of donated goods and services, rather
than money, to make up the non-Federal share of program costs. In this regard,
the Committee has included a requirement that at least one-half of the non-
Federal share of the cost of any program or project shall be money appropriated
expressly for the shared funding of such program or project. This provision should
work to guarantee that these new Federal funds will, in fact, draw new State
and local funds into the criminal justice system and avoid the real danger that
Federal funds will merely replace State and local funds in financing the present
system. S. Rep. No. 91—1253, 31 (1970).

Your letter further relates that:
When the Judiciary Committee report was being debated, Senator McCieuan,

the Committee Chairman, submitted a sectional analysis of the bill, which in-
cluded the following on Section 306 (116 Cong. Rec. 35692 (1970))

The Committee bill modifies substantially the House amendment to Section
306 of the Act dealing with discretionary grants. The changes are designed
to spell out expressly the authority of LEAA to make discretionary grants
and the limitations applicable to them. In general, the same limitations ap-
plicable to block grants under Section 301 are made applicable to discre-
tionary grants. Thus, the personnel compensation limitations are made ap-
plicable, and the share of the cost of programs and projects that may be
paid from Federal funds is limited to 70 percent, the limitation applicable to
most block grant programs. The Administration could make 100 percent
grants only to Indian tribes or other aboriginal groups, as is the case with
block grants, noted above. And at least one-half of the non-Federal funding
for all discretionary programs and projects would have to be of money, as
distinguished from donated goods or services.

Senator Hruska, the ranking minority member of the Judiciary Committee,
made the following statement in his explanation of the biu (116 Cong. Rec. 85695
(1970))

The Senate provision is more desirable than the House amendment, I be-
lieve, because it recognizes that States and units of local governmqut have
difficulty supplying the needed matching funds but at the same time redognizes
the need for the States and units of local government to make a substantial
financial commitment to action programs.

The Senate then debated the two issues mentioned earlier, and amended 306 only
to the extent of delaying the Hard Match requirement until July 1, 1972, and
adding the phase of allowing the Hard Match to be met in the aggregate.

The House and Senate bills then went to conference and the con-
ference adopted the "hard-match" requirement of the Senate bill with-
out substantive comment, except to indicate that the cash requirement
was reduced to 40 percent. See pages 16 and 17, H.R. Rept. No. 91—1768
(1970). How-ever, during consideration by the Senate and the House
of the conference report, there was discussion on the floors of both
chambers of the "hard-match" requirement. In the Senate, Senator
liruska, one of the managers of the bill in conference, described the
purpose of that requirement:
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* * * The hard match would include any funds appropriated by a State or
unit of local government which are specifically earmarked for matching LEAA
action grants.

LEAA experience in the past 2 years has found that the State and local share
of action programs has frequently if not always been figured in donated property
or services and it is hoped that the provision for hard match will stimulate the
expenditure of new funds for law enforcement purposes. 116 Cong. Rec. 42149
(1970).
In the House, Mr. Poff, also a conference manager, explained the
action of the conference committee with respect to "hard-match" as
follows:

The conference also adopted a provision which requires that beginning in fis-
cal year 1973, at least 40 percent of the Federal [sic] share of the funding of any
program or project be from money expressly appropriated by the State or local
government in the aggregate for such programs or projects—as opposed to do-
nated services or property. This is the so-called hard-match requirement and it
applies equally to block grants and discretionary grants. If a State or local gov-
ernment appropriates money to participate directly in an LEAA program, that is
obviously a hard match. But what if the State or local government transfers
personnel to participate in LEAA programs or projects? That is not a hard match.
It can only be considered a hard match, if the State or local government were to
appropriate money to fill the vacancies created by the transfer. The controlling
purpose of the hard-match provision is the desire to stimulate new State and
local money for imaginative and innovative State and local anticrime programs.
This purpose is already ensconced in section 303(10) of the law. The hard-match
requirement puts teeth into that legislative purpose. * * * 116 Cong. Rec. 42197
(1970).

(Section 303(10), of.the 1968 act, 42 U.S.C. 3733(10), referred to by
Mr. Poff, provides that each State plan for participation in the LEAA
action grant program shall:

* * * set forth policies and procedures to assure that Federal funds made
available under this title will be so used as not to supplant State or local funds,
but to increase the amount of such funds that would in the absence of such Fed-
eral funds be made available for law enforcement.)

The purpose of the "hard-match" requirement is abundantly clear
from the above-described legislative history; that being to assure that
State and local governments not use Federal fiuids available under the
act in order to supplant their ow-n funds (section 303(10)). It had
been found that State and local governments had been in some in-
stances matching LEAA funds with property or services which had
not been acquired for the purpose of tile grant program hut rather
had been transferred from other activities of these governments. By
tins means, States or localities participating in an LEAX-assisted law
enforcement project avoided committing any new resources to the proj-
ect. Requiring these governmental units to match at least a portion of
their shares of the cost of a project with money appropriated for that
plilpose would thus "work to guarantee that these new Federal funds
will, in fact. cliaw new State and local fiuids into tile criminal justice
system and avoid the real danger that Federal funds will merely re-
place State and local funds." S. Rept. No. 91—1253, 31 (1970).
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In essence then, the congressional purpose for "hard-match" is to
regulate the conditions of financial participation by State and local
governments in LEAA programs; it is not, by the same token, to limit
participation in those programs by private organizations. There is
support in the, language of the Senate Judiciary Committee Report
previously cited for the conclusion that the "hard-match" requirement
was not intended to prevent the use in LEAA-sponsored National
Scope projects of matching funds supplied from private sources. The
specific language in the Report reads:

* * * And at least one-half of the non-Federal funding for all discretionary
programs and projects would have to be of specifically appropriated money, as
distinguished from donated goods or services. The requirement of "appropriatet,'
of course, has reference to governmental units, not private inlividuals or organi-
rations. S. Rept. No. 91—1253, 36.

[Italic supplied.]
To read the "hard-match" requirement so as to preclude the use of pri-
vate funds for "hard-match" in National Scope projects would thus
be in derogation of the overall purpose of the act and would also be
inconsistent with the specific purpose for which the "hard-match" re-
quirement was added.

We conclude therefore that the "hard-match" requirement is satis-
fled when 40 percent of the non-Federal funding of an LEAA-spon-
sored project is in the form of money rather than goods or services,
and that the source of the cash may be either private or governmental.
As we interpret the "hard-match" requirement, the import of section
306(a) of the act, 42 U.S.C. 3736(a), is essentially that 40 percent of
non-Federal funding of a program or project shall be money rather
than property or services. The further requirement in the statutory
language that the money be appiopiiatecl for the purpose of the shared
funding of the program or project, by its terms, applies only when the
iion-Fedeial money comes from a State or individual unit of govern-
ment. When, on the other hand, "hard-match" is to be provided in the
form of donated money from a private source, the requirement of the
"hard-match" provision that non-Federal fundings be appropriated
by governmental units for the purpose of the shared funding of the
program is inapplicable, since the goal of that requirement—to insure
the commitment of iiew funds by State and local governments—is not
relevant when private funds are the source of the "hard-match."
Matching funds, whether governmental or donated, must still of
course satisfy the statutory requirement that at least 40 percent thereof
be money. Your first question is answered accordingly.

Your second question is whether funds received by cities from the
I)epartinent of Housing and Urban Development under title I of the
1)emonstration Cities and Metropolitan Development Act of 1966, ap-
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proved November 3, 1966, Public Law 89—754, 80 Stat. 1255, 42 U.s.c.
3301 note, may be used as "hard-match" for LEAA projects.

You explain that:
To aid in the solution of urban problems, Congress established the Model

Cities program by passing the Demonstration Cities and Metropolitan Develop-
ment Act of 1966. The purpose of the Act is to (Section 101) 'provide additional
nancia1 and technical assistance to enable cities of all sizes . . . to plan, de-
velop and carry out locally prepared and scheduled comprehensive city demon-
stration projects containing new and imaginative proposals to rebuild or revi-
talize large slum and blighted areas . . . to reduce the incidence of crime and
delinquency . . . and to accomplish these objectives through the most effective
and economical concentration and coordination of Federal, State, and local pub-
lic and private efforts to improve the quality of urban life." In its implementation
of this act, Congress provided a novel feature in the authority of local govern-
ment to use these funds in Section 105(d). It states that those funds "May be
used and credited as part or all of the required non-Federal contribution to proj-
ects or activities, assisted under a Federal grant-in-ai1 program

In its sectional analysis of this section, the House report explains that (1966
U.S. Code, Cong. & Admin. News, p. 4045)"... such funds shall be credited to-
ward the required non-Federal contribution to such projects or activities" and
to participate in this program, the city must submit a "comprehensive city demon-
stration program" which must nieet various criteria. * * *

Prior to July 1, 1972, the Law Enforcement Assistance Administration funds
were matched by "model cities" funds in programs where co-existing responsi-
bility occurred. The 1970 amendments included the Hard Match requirement in
Section 301(c). This sentence is exactly the same as that in 306 mentioned ear-
lier, and requires that ". . . at least 40 per centum of the non-Federal share
shall be of money appropriated in the aggregate, by State or individual unit of
government * * *

Your Administration has "made an interim decision pending clari-
fication, that model cities funds may not be used as LEAA Hard
Match." The specific question presented is therefore whether LEAA
may, subsequent to ,July 1, 1972, continue to fund projects in conjunc-
tion with cities under section 301 of the 1968 act, as amended, 42 T.S.C.
3725, when some. or all of the local matching funds required of these
cities by section 301(c) would consist of moneys granted to them under
the Demonstration Cities Act.

As noted above, section 105(d) of the Demonstration Cities Act, 42
ILS.C. 3305(d), explicitly allows funds granted thereunder to the
cities to be "used and credited as part or all of the required non-
Federal contribution to projects or activities, assisted under a Federal
giant-in-aid program," subject to certain qualifications which appar-
ently are not here relevant. LEAA programs under section 301(c), as
amended, are Federal grant-in-aid programs, as that term is defined
by section 112 of the Demonstration Cities Act 42 U.S.C. 3312. Prior
to July 1, 1972, the effective date of the "hard-match" provision, there
was no question but that Model Cities funds might be used by cities
to match LEAA grants. Since ,July 1, 1972, how-ever, at least 40 per-
cent of the non-Federal share of the funding must be "money appro-
priated" for the purpose of matching the grant. Since that date,
whether Model Cities funds can be used by cities to match LEAA
grants depends on a determination whether the allocation of Model
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Cities funds by the recipient cities as matching funds for LEAA-
assisted projects constitutes an "appropriation" of such funds, within
the meaning of section 301(c), as amended.

Enclosed with the request for our decision on this question was a
letter of October 10, 1972, to LEAA from the Assistant Secretary for
Community Development of the Department of Housing and Urban
I)evelopment (HUD) explaining the nature of the Model Cities pro-
gram and the basic features of the funding process used therein. That
letter reads, in pertinent part, as follows:

The primary intent of Title I of the Demonstration Cities and Metropolitan
Development Act of 1966 (Model Cities Program) is to bring about a concentra-
tion and coordination of Federal, State and local public and private efforts and
resources in a broad, comprehensive attack on social, economic and physical
problems in selected slum and blighted areas. The idea is to demonstrate in
these relatively few (147) yet broadly representative cities how blighted neigh-
borhoods can be renewed both physically and in terms of the quality of life,
through a concentration and coordination of Federal, State and local efforts and
resources.

4 * * * * *
The statute provides for financial and technical assistance to be provided

by HUD to the selected cities to enable those cities to plan, develop and carry
out comprehensive local programs to improve locally identified social, eco-
nomic and physical defects in the community. No such program could be truly
comprehensive unless it addressed problems relating to criminal justice and each
of the Model Cities comprehensive city demonstration programs contains a com-
ponent dealing with criminal justice.

The funding philosophy of the statute is, basically, quite simple, yet it is at the
same time unique. The statute does not intend for the Model Cities Program to
be or to become another Federal categorical grant-in-aid program. The idea is,
instead, to use it as a vehicle to encourage and assist the selected cities to make
use of other evisting Federal, ,State and local resources, but in a more efficient
and effective manner.

Tile principal source of Federal funding contemplated by the statute is not
Model Cities supplemental funds, but Federal grant-in-aid funds from programs
other than Model Cities Program—such as LEAA. It was recognized that one
reason why local units of government fail to seek and receive the full benefits
of some Federal grant programs is that they cannot afford to put up the
required "match" for these programs in every instance.

Congress recognized that a major purpose of the Model Cities experiment
(i.e., more effective use of Federal giant programs by cities) was likely to be
defeated unless the participating cities were able to obtain grants from other
programs such as LEAA. Accordingly, both to encourage and assist tile cities
in this respect, Section 105(d) of the statute erpressly provides that Model Cities
supplemental funds can be used to supply the required "match" for other Federal
grant-in-aid programs.

* i * * * *
Each of the 147 Model Cities receives an annual block grant from HUD.

This money is not earmarked by HUD for any particular projects or program
areas. It is granted to the cities to assist them in carrying out their own
locally devised comprehensive city demonstration programs. These programs
consist of numerous projects in any number of program areas, including criminal
justice.

* * * * * * *
* * * Out of its block grant from 11111), each city determines for itself how

the funds shall be allocated. The governing body of the city (i.e., City Council)
must take formal action to approve the city's comprehensive program and,
where appropriate, any applications for assistance under the program. Thus, in
the case where the comprehensive program includes criminal justice projects
to be funded with LEAA funds and the 'match" is to consist in whole or in part
of Model Cities funds, these Model Cities funds are appropriated by the City
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Council for that purpose. This action by the local governing body is a require-
ment of Section 103(a) (4) of our statute. [Italic supplied.)

Under the foregoing circumstances the express language of section
105(d) of the Model Cities Act, that Model Cities funds "may he used
and credited as part or all of the required non-Federal contribution
to projects or activities, assisted under a Federal grant-in-aid pro-
gram," is, we conclude, dispositive of your question. Accordingly,
Model Cities funds allotted by the grantees thereof to LEAA grant
projects may he considered "money appropriated" for the purposes of
the "hard-match" requirement of section 301 (c), as amen(led.

Your third question is whether, when State and local units of govern-
ment receive LEAA funds, and in turn subgrant them to non—govern-
mental units for law enforcement projects, cash contributed by the
non-governmental units may be counted as "hard-match" for these
projects.

You explain that action grants to the States under part C of title
I of the 1968 act, as amended:

° ° must be spent for programs listed in Section 301(1)). Generally, most
of the funds spent iii this manner go to local governmental units. [Section
303(2) .1 Of the portion which need not be granted to local units, an option
exists for the State to make grants to pris-ate organizations. For progruns
related to Section 301(b) (0), and to some extent (3), there are non—profit
non-governmental units providing iniportnnt loil)lic services to the (olliIiiiuhity
(i.e., YMCA's, church groups, charitable foundations, iIi(l others). Section
301(1)) (0) rends as follows

(9) The development and opcrntion of community bnse(l delinquent pre-
;-ention and correctional programs, eniphnsizing halfway houses and other
community based rehabilitatbui centers for initial preconviction or p))st—
conviction referral of offenders ; expanded probationary programs, including
paraprofessional and volunteer participation nnd community sen-ice cen-
ters for the guidance and supervision of potential repeat youthful
offenders.

In this area, LEAA funds are subgrnnted, by the State, to the non-governmental
units, for improving and expanding the services thnt they offer. These ooii-proflt
groups have some cash avnilnble for the projects that they are involved in.
The Congressional reports explained 301(b) (0) as follows, Senate Report
91—1253, page 30 "The Conimittce hns added a new subparagraph (0) to Section
301(l)) authorizing the use of Part C funds for the development of conununity—
based delinquency prevention and correctional programs as an alternative to
institutional confinement. The funding of such programs under the present liw
is permissible, but it is hoped that express authority will provide an incentive
for the States and cities to develop and fund such progrnms." Nothing more
was said of the provision.

Grants uuder section 301(b) (9) of the 1968 act, as amended, 42
U.s.c. 3731(h) (9), are governed by the "hard-match" requirement
incorporated in section 301(c), 42 U.S.C. 3731(c). As indicated above,
that requirement was enacted concurrently with, in words identical to,
and for the same purposes as, the "hard-match" requirement of section
306 of the act, 42 U.S.C. 3736, and is therefore to he interpreted in
the same way as section 306. Our explanation above of the meaning
of the "hard-match" requirement of section 306 with respect to dis-
cretionary grants is consequently dispositive of the question now raised
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concerninng the meaning of the "hard-match" requirement of section
301 (c) with respect to block grants. That is to say, the "hard-match"
requirement of section 301 is met when at least 40 percent of the cost
of the non-Federal share thereof is in money, whether from private
or public sources.

In reaching this conclusion, we find it particularly persuasive that,
as you point out, if the "hard-match" requirement were interpreted
so narrowly that only govermentally appropriated funds could satisfy
it, the requirement could be met by private donors donating funds to
a governmental unit which could then appropriate those same funds
for the project. WTe do not believe that Congress intended that the
"hard-match" requirement be met by such a cumbersome procedure
and our holding herein avoids the need to resort to such procedure.

Finally, you ask whether funds appropriated by the Congress for
expenses necessary for the administration of the Territory of Ameri-
can Samoa can be used by that territory to meet the "hard-match"
requirements of the 1970 act.

You explain that:
The Administration is authorized to fund Law Enforcement projects in terri-

tories by the definition of States in Section 601(c). We are currently funding
projects in Puerto Rico, Guam, Virgin Islands mid American Samoa. Because of
the unique character of funding structures the problem of using Federal tern-
tonal funds as hard Match has presented a problem only in American Samoa.

The statutory authority governing American Samoa is 48 USC 1661. Subject
to this authority, the Secretary of Interior is responsible for the Administration
of the territory. The current appropriation for the territory is found in P.L.
92—369, 1972 U.S. Code, Cong. and Admin. News, p. 3303. This law appropriates
funds "For expenses necessary for the Administration of territories . . . includ-
ing expenses of the office of the Governor of American Samoa . . . compensation
and expenses of the jndiciary in American Samoa as authorized by law (48 USC
1661(c)) and grants to American Samoa, in addition to local revenues for
support of local governmental functions The Secretary of Interior proniul-
gated regulations which describe the operation of the territory. These regulations
are found in Department of Interior Manual 575 DM 1—3. dated October 5, 1971.

This manual describes the territorial procednre as follows, 575 DM 1—3.3A:
"The legislature has appropriation authority with respect to local revenues and
authority to review and make recommendations with respect to the budget sub-
mitted to the United States Congress for grant funds."

As indicated above, funds appropriated to the Department of the
Interior to be granted by that Department to American Samoa are to
be used by the government of American Samoa for support of local
governmental functions as a supplement to local revenues. Under the
circumstances these grants may be considered unconditional grants and
when paid over to American Samoa and commingled with local rev-
enues lose their character as Federal funds. See B—131569, ,June 11,
1957, and B—173589, September 30, 1971. Such funds may therefore be
used by the territorial government to provide "hard-match" for
LEAA grants, since improvement of law enforcement is unques-
tionably a "local government function."
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